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SUMMARY OF FINDINGS AND RECOMMENDATIONS

The Select Committee on Medical Malpractice finds that there
is a medical malpractice insurance problem in Montana; that
the problem appears to be increasing; and that the problem
is related to the problems emerging in other professional,
industrial and products liability insurance lines.

The Select Committee on Medical Malpractice recommends that
the Forty-Fifth Montana Legislature establish a Select Committee
to specialize in medical malpractice insurance and related
liability problems.
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INTRODUCTION AND BACKGROUND

Early in 1976 legislative leaders recognized that the problems
alleged to exist in relation to medical malpractice insurance
were significant and complex issues that demanded resolute study
and analysis. In an effort to understand the dimensions of the
problem in Montana, the Legislative Council and the Joint Com-
mittee on Rules of the Montana Legislature authorized an interim
study on March 25, 1976. An eight member Select Committee on
Medical Malpractice was created with members appointed with equal
balance politically by the Speaker of the House of Representatives
and by the Senate Committee on Committees. This Select Committee
was authorized to hold not more than three meetings after June 1,

1976 to solicit and receive public testimony, to conduct research
and to report appropriate recommendations, findings and con-
clusions to the Forty-Fifth Montana Legislature.

The study undertaken by the Select Committee was fortunate to
be able to benefit from the research work and analysis of the
numerous other states that have considered this question in
detail. The Select Committee was further fortunate to be able
to perform its fact-finding work in a deliberate and rational
manner avoiding the "crisis" atmosphere that has accompanied
legislative investigation in many other states attempting to deal
with this serious question.

The Select Committee conducted its study by holding a series of
three public hearings in July, August, and October of 1976, and
received both written and oral testimony from a wide variety of
sources, including representatives of niomerous professions, organ-
izations and interested persons immediately involved with medical
malpractice considerations.

A wide spectrum of views were presented at these hearings and
considerable information on various issues was collected by the
Select Committee. Several pieces of model legislation were pre-
sented by interested organizations, most notably 16 draft bills
v/ere prepared and presented for the Select Committee's consider-
ation by the Montana Medical Association.

Testimony heard by the Select Committee revealed little, if any,
agreement among health care providers, lawyers, insurance in-
dustry representatives and consumers appearing before the com-
mittee about the fC-xtent of, causes for, or reasonable legisla-
tive responses to the medical malpractice problem in Montana.

Recognizing the lack of consensus among the various interests and
the severe limitations of data available, the Select Committee
concentrated on those basic issues raised by the medical mal-
practice problem and a review of a wide variety of "solutions"
that were proposed in the literature, enacted by other states,
or offered by testifiers as remedies for the problem in Montana.
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The Select Committee was presented v/ith many descriptions of the
problem and myriad solutions from several quamers. The Select
Committee concluded, despite the meager reliable data available,
that there is a problem with medical malpractice in Montana and
it is increasing. The shape, scope and total dimensions of the
problem are not clear. The Select Committee concluded that the
complexities of the medical malpractice and the various proposals
for dealing with it are such that there should be a Select
Committee during the Forty-Fifth Montana Legislature to specialize
in medical malpractice and related liability problems. Such a
Select Committee should logically use the expertise and knowledge
built up over the course of this interim study.

This report was prepared at the direction of the Select Committee
on Medical Malpractice by the staff of the Research and Reference
Services Division, Montana Legislative Council to be distributed to
the members of the Forty-Fifth Montana Legislature. This report con-
tains a summary of the research on the medical malpractice problem
in the United States and Montana, the facts that the Select Com-
mittee gathered and a brief description of the various recommen-
dations to alleviate the problem.

This report is intended as a useful guide and ready reference tool
to busy legislators. All supporting documents, research and com-
prehensive minutes of the Select Committee's hearings are on file
with the Legislative Council and are readily available to any
legislator in the reference library. The material in this report
is primarily the product of the staff research effort and should
not be construed as reporting the official findings or recom-
mendations of the Select Committee on Medical Malpractice. Much
of the information in this report is based on the findings of
study commissions in various other states. "The Malpractice
Issue in Washington" developed by the Health Policy Analysis
Program, Department of Health Services, University of Washington,
November, 1975, is a valuable resource and was used extensively
in preparing this report.
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THE MEDICAL MALPRACTICE "CRISIS" NATIONALLY

The incidence of medical malpractice claims filed each year in
the United States is rising at a significant rate. Insurance
industry reports place this increase at approximately 10 per-
cent each year. The concern over this phenomenon by physicians,
insurance companies, lawyers, and health care consumers led to
several major studies of the problem by the federal government
beginning before 1969. Recently, much more has been said and
written concerning what many have characterized as the "medical
malpractice crisis." This crisis, whether real or imaginary,
has demanded the attention of state legislatures across the
nation and has been categorized as the single most common legis-
lative problem facing the states in the last two years. Vir-
tually every state in the nation has considered the situation
and most have enacted some sort of remedial legislation.

The medical malpractice problem nationally has been precipitated
by the emergence of a major symptom of the problem — the un-
availability of professional medical liability insurance coverage
at what are perceived to be reasonable rates.

Many insurance companies, as a result of increased claims and
higher awards or settlements, have dropped the medical mal-
practice line. Others, who have remained in the market, have
been forced to resort to higher premiums.

But the medical malpractice problem is not merely a question of
rapidly escalating premium rates and decreased availability of
insurance. Examination of the existing medical malpractice claim
resolution system reveals that it is inefficient — because of
the low return of the premium dollar to the injured person (less
than half the premium dollar reaches the injured person) — and
inequitable -- because many injured patients who deserve compen-
sation but do not receive it.

Medical m.alpractice insurance premiums in the United States
account for approximately two percent of all expenditures for
health care. Whether this is an acceptable cost that society is
willing to bear has been a major issue in every medical mal-
practice debate.

The rising cost of medical malpractice insurance threatens to
distort the delivery of health services. The practice of
"defensive medicine" -- the reluctance to take on unusually
difficult cases, or employing more diagnostic and therapeutic,
procedures than a case calls for, to bar any potential claims of
negligence — is widespread and may be adding to the cost of
health care and contributing to the deterioration of traditional
physician-patient relationships. Whether "defensive medicine"
really adds unreasonably to the costs of care has not been
demonstrated. Some commentators even believe that "defensive
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medicine" is often better quality medicine and beneficial to
patients.

The numerous adverse effects of the medical malpractice problem
have been identified for consumers, health care providers, health
and welfare plans and the insurance industry. The high cost of
medical malpractice insurance is passed on by health care pro-
viders to the health care consumer, and to health benefit plan
participants. The increased cost is also passed on to the tax-
payer through Medicare and Medicaid. The cummulative affect of
the medical malpractice is to add to the already high cost of
health care services. In the final analysis, it is the con-
sumer -- the citizen who must pay the cost of medical injuries
and of the existing medical loss allocation system.

The price the broader public will ultimately have to pay for
the problems associated with medical malpractice includes both
higher medical care and health insurance costs as well as more
limited access to health care as health care providers are dis-
couraged in branches of medicine and from delivering certain
high risk services.

The medical malpractice "crisis" is probably only the tip of a
liability insurance "crisis". Nationally, trends indicate
similar problems are emerging in other professional and in-
dustrial liability areas and in products liability. There are
also major cost problems with auto liability and public official/
public entity liability. States, cities, counties, and school
districts are beginning to experience problems with availability
and cost of liability insurance.
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CHART I

PERCENT INCREASE NATIONWIDE IN MEDICAL
MALPPACTICE CLAIMS BETWEEN 1970 AND 1975

State
Percentage

Increase in Claims State
Percentage

Increase in Claims

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri

25%
50

ND
71

40
ND
195
75

157
50-60

ND
300

ND
ND
ND
ND
35

ICIC

25

159

50
100
152
ND
ND

Montana





CHART II

STATE BY STATE COMPARISON OF EXISTING INSURANCE SERVICES OFFICE
RATES FOR PHYSICIANS AND SURGEONS MALPRACTICE COVERAGE

AS OF OCTOBER 1, 1975*



CHART II (cont.)

State Class 1
Rates

class 2

25/75 100/300 27/75 100/300

Tennessee 925 1,378 7,409 11,262
Texas

686



CAUSES OF THE MEDICAL MALPRACTICE INSURANCE PROBLEM

A review of the literature on medical malpractice insurance re-
veals there is little agreement among health care providers, con-
sumers, lawyers and insurance companies as to the causes of the
current medical malpractice situation. Mere surface consideration
of the alleged problem could easily lead to the conclusion that
combination of an increasing frequency of medical malpractice
claims and the increase in the average size of court awards and
settlements of these claims are the causes of rising medical
malpractice insurance rates. However, comprehensive analysis
by numerous researchers has supported the premise that more
frequent claims and increasing average size of awards are, like
rising insurance rates, simply symptoms of the problem.

No reliable data exists to identify the agreed upon causes of
the current medical malpractice problem. However, the one thing
that all involved, informed interests agree upon is that the
issue is extremely complex involving an intricate interplay of
the medical, legal and insurance professions and general social
attitudes. There are significant differences in emphasis con-
cerning the most important causes of the medical malpractice
problem from each of the interest group perspectives. Because
there are no conclusive objective data identifying one simple
cause or even the leading cause, this report will not attempt to
order the significant causes by importance or impact.

Most frequently cited as the underlying causes for the problem
with medical malpractice insurance are:

1. The increasingly impersonal nature of the health care pro-
vider -- consumer (especially the physician-patient) rela-
tionship.

Increased specialization and complaints against medical science
apparently have resulted in an adverse affect on the physician-
patient relationship. The disappearance of the house call,
frequent unavailability of physicians, long waits for appoint-
ments, assembly-line case handling and lack of personal contact
with specialists or surgeons have added to the decline. In
addition, public resentment of the high cost of medical care is
also frequently cited as a contributor to the medical malpractice
problem. Medical costs, however, like medical malpractice in-
surance premiums, have greatly increased over the last few
years for many reasons that are unrelated to the behavior of
individual health care providers.

2. Rising consumer expectations

.

Publicity on the many advances in medical science coupled with
the so-called "Marcus Welby syndrome" -- the myth of the in-
fallible, all-knowing, all-powerful physician -- have elevated
public expectations of the medical profession. Television
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medical programs (Marcus Welby, Doc, The Practice, Dr. Kildare,
Medical Center) and, to a certain degree, the medical profession
itself have contributed to heightened consumer expectations of
medical science. With these inflated expectations the consumer
is more easily disappointed when confronted by day to day medi-
cine.

2. Increased publioity on medical malpractice

.

The increase in general publicity surrounding the medical mal-
practice issue and the large requests, awards or settlements
for injury, not to mention the news coverage given to physician
strikes in California, has raised the level of public awareness
of medical malpractices. This publicity is said to make the
consumer public aware of their legal rights and remedies, and
prompts some to fully investigate the desirability of litigation
when they have suffered an untoward medical injury. This
awareness may be one of the causes of increased claims.

4. Advances in technology

.

Advances in medical technology have overall had a positive im-
pact on medical care. However, at the same time, medical
technology has become more complex and has increased the chance
for error. The potential for mistakes or bad results has and
continues to increase with the increases in the scope of services
and the expanding medical technology thereby adding to the risks
associated with medical practice.

5. The so-called "legal rights explosion"

.

Many argue that our society is simply more litigious than ever
before. This propensity to sue is said to be more prevalent in
the United States than in most other nations. Even if medical
negligence or malpractice may not be increasing, people are now
more aware of their rights and more willing and able to seek
reparation through the judicial system.

6. Increased sophistication of legal counsel

.

The general increase in expert malpractice lawyers with sub-
stantial knowledge of the complexities of medical practice re-
sults in more successful claims. It is alleged that trial lawyers
are becoming more proficient in recognizing and litigating medical
malpractice claims.

7. Insurance industry stock market losses.

A number of medical malpractice insurers experienced heavy stock
market losses in the early 1970 's which cut their anticipated
reserves and resulted in the significant surge to raise rates or
to pull out of the medical malpractice insurance market alto-
gether. The entire insurance industry, as well as most other
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investors, experienced stock market losses while at the same time
double digit inflation increased industry costs. The size of
settlements and awards was partly reflective of inflation.

8. Inadequate insurance underwriting

.

Most medical malpractice insurance carriers have not specialized
in this line, but carry malpractice insurance as a sideline.
Consequently, underwriting for medical malpractice has seldom
been specialized and is not well developed. Inadequate under-
writing practices that failed to recognize the rapidly changing
claim environment are cited as a major cause of the "crisis"
atmosphere around medical malpractice insurance. Premiums should
have been increasing steadily over the past decade, but they were
not. The combined pressures of inflation and investment losses
only exaggerated the effects of inadequate underwriting practices.

9. Expanded use of the judicial system as an alternative for
health care provider accountability

.

It appears to be contradictory that allegations of medical mal-
practice, successful plaintiffs' suits, and large judgments
against health care providers have arisen during a period of
time when more physicians and other health care providers than
ever before hold credentials attesting to their medical ex-
cellence and when public spending for the purchase of medical
services is at its highest level in history. Medical malpractice
claims are seen by some as an indicator of consumer dissatis-
faction with medical care and as an alternative to professional
assurances of accountability and quality control. With a poor
track record of disciplining and maintaining quality service
on the part of the individual members in the profession, it is

said that the public has tended to bypass traditional professional
disciplinary procedures and uses the courts to achieve professional
accountability. With this phenomenon has come continued demands
upon professions to assume greater responsibility for discipline
and quality of care.

10. The widened structure of the legal framework.

Conceptual expansion, primarily by the judiciary, of certain legal
doctrines has widened the scope of medical malpractice liability
in many jurisdictions, thereby increasing the grounds for success-
ful claims by health care consumers. Particularly, the applica-
tion of the doctrine of res ipsa loquitur, the expansion of the
"locality rule", and the interpretation of informed consent are
frequently listed as contributing to the medical malpractice
insurance problem.
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THE MONTANA MEDICAL MALPRACTICE EXPERIENCE

Throughout the course of the study and fact-finding investiga-
tions, the need for adequate, timely and reliable information
was identified as a major barrier to determining the extent of
the medical malpractice problem in Montana, the national implica-
tions and trends or the efficacy of proposed solutions.

The major problem was finding enough information to determine
whether Montana had a medical malpractice problem, and if so,
what kind of a problem it was, how severe, and who is affected
most.

There is now no place, either in a governmental agency or any
private insurance carrier where meaningful statistics that are
specific, reliable, and credible are accumulated. Without this
kind of information, it seems impossible to develop innovative
remedial legislation or prevention programs which can potentially
contribute to a reduction in the overall costs associated with
the medical malpractice insurance system in Montana.

It has proven to be next to impossible to gather any concrete
information on the medical malpractice experience in Montana from
either the insurance industry or the legal and medical profes-
sions. Neither the medical, the legal, nor the insurance indus-
try seems able to supply such elementary data as the number of
m.edical malpractice claims filed in Montana, the reasons for the
claims and the ultimate disposition of the claims.

Information suppli'Bd by the insurance industry concerning its
Montana experience is, more often than not, so sketchy that it
is difficult to understand what it is that the insurance carriers
are attempting to prove or disprove. Data from industry income
or investments were not obtainable. Since the profitability or
lack of profitability of insurance operations is highly de-
pendent on returns on the company's investments of premium in-
come (and especially the reserves against open files) deter-
mining the true financial status of the insurance companies, and
whether rate increases are justified, is rather difficult with-
out information concerning investments.

Recognizing the inherent limitations of available data, some
generalizations about the current situation in Montana can be
made. Although conclusive data for predicting future trends is
scarce, at present in Montana, the medical malpractice situation
appears to be less critical than in many other states. The
availability of m.edical malpractice insurance to health care
providers in Montana has not yet reached crisis proportions.
Premium costs continue to increase, but coverage is generally
available at what would seem to be still affordable prices.
Although not yet a serious problem, continued availability of
insurance coverage is of pressing concern, especially to the
organized medical community in Montana.
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CHART III

INSURANCE COMPAN
ROVipiNG MEDICAL LIABILl
11 HONTANA, JANUARY - DEC

PROV

rrcin vumij

Written

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

ActiUl

Standard Fire In.'urancc (subsidiary) $1,168,272

Casualty i Surety 172,456

St. Paul Fire & Marine 652,489

Truck Insurance Exchange 225,834

Glacier General Assurance 178,543

Guaranty National Insurance 69,563

Allied Insuran:e 57,328

Hartford Accident & Indemnity

Western Casualty t> Insurance

Fidelity & Casualty of New York

Pacific Indemnity

Globe Indemnity

General Insurance

St. Paul Mercury INsurance

Midland Insurance

Pacific Insurance

Insurance Co. of North America

Continental Insurance

Chicago Insurance

Pacific Employees Ins.

Empire Fire & Marine

Capitol Indemnity Corporation

Vigilant Insurance

United Pacific Insurance

Jefferson Ins. of New York

Northwestern National Casualty

Northwest National Ins.

Argonaut Northwest Ins.

Commercial Union Ins.

Travellers Indemnity Co.

Glens Falls Ins. Co.

United States Fidelity i Guaranty

Western Fire Ino.

Liberty Mutual Ins.

Argonaut Insurance

23,177

16,519

15,750

12,374

11,811

9,982

9,458

6,975

6,683.

4,993

2,988

2,806

2,674

1,527

975

857

696

526

500

281

248

156

149

129

(593)

(2,402)

(4,443)

(23,586)

Y COVERAGF
MBER, 1975

Pri'mi ums
Earned

$1,165,694

168,824

360,628

212,038

90,228

59,655

31,203

15,640

13,040

13,560

8,627

11 ,018

3,507

6,008

-0-

5,754

18,889

2,573

880

2,514

1,480

428

538

623

241

178

109

248

160

29

HI

34,855

2,490

8,538

9,976

I'.iid

Losses

$ 21 ,412

142,801

-0-

13,671

339

-0-

I'.iid Losses
Ininurc'il ny Premiums
_Los:u':. Karned

$120,203

225,160

78,500

144,173

551,790

2,500

84%

0%

G«

0%

0«

100% Reinsured w/Insurance Co.
of North America

-0-

-0-

61

-0-

-0-

-0-

-0-

-0-

-0-

675

1,198

-0-

32

-0-

-0-

-0-

-0-

-0-

-0-

-0-

-0-

-0-

-0-

-0-

113,566

-0-

40,000

1,825

100

1 ,000

21,061

-0-

-0-

-0-

-0-

-0-

-0-

8,175

698

-0-

32

-0-

-0-

-0-

-0-

-0-

-0-

-0-

(150)

.
-0-

21

-0-

29,123

-0-

(29,147)

162,825

0%

8%

0%

0»

0%

0%

0%

0%

0%

4% *

47%

0%

0%

0%

0%

0*

0%

0%

0%

0%

0%

0%

0%

0%

326%

0%

468%

18%

* Reinsured Allied Insurance policies.

Source: Compiled by Insurance Division, Auditor's Office.
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Aetna Life and Casualty, through their group policy with the
Montana Medical Association (MllA) currently underwrites medical
malpractice coverage for approximately 75-80 percent of Montana
physicians and surgeons. Aetna has agreed to continue the
Montana Medical Association group program until at least
January 1, 1978. However, Aetna makes no guarantee of rates in
this agreement. In 1976, Aetna requested and received an average
76 percent increase for its complete coverage package. Aetna's
five-year agreement with the Montana Medical Association is not
a binding legal contract but is expressed in a letter of intent.
Aetna has given no indication of pulling out of the Montana
medical malpractice insurance market, but the five-year agreement
must be renegotiated before 1978.

The likelihood of an availability crisis is unclear. The
increase in the total cost is at the center of the medical
malpractice issue and could cause problems in the future. This
potential for a problem warrants consideration. The issue of
availability of medical malpractice insurance at a cost that is
perceived to be reasonable by physicians will remain a potential
problem unless something can be done to control the basic under-
lying irritant — the trend of increasing costs.

The most visible evidence of increasing costs associated with
the medical malpractice system, is the increasing cost of premiums.
Insurers cite two major types of data to support and justify
premium increases. The severity (the increasing cost per claim)
and frequency (increasing number of claims) appear to be in-
creasing; however, accurate measurements of the increase are
hampered by lack of data and the ambiguities of reserving
practices. More information appears to be needed on reserving
policies and how these policies affect medical malpractice in-
surance rate calculations. The data presented in this report
have serious limitations and reveal important gaps that need
to be filled.

Testimony from the Montana Medical Association pointed out that
more and more Montana physicians are practicing without the
benefit of medical malpractice insurance. A recent MMA survey
indicates that approximately 20 percent of Montana's physicians
and surgeons are "going bare" -- practicing without professional
liability coverage.
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BASIC ISSUES AND PROPOSED SOLUTIONS

The main objective of the medical malpractice system is to provide
adequate and reasonable compensation for those suffering medical
injuries while encouraging diligence in the delivery of health
care. The main constraint on achieving this objective is the con-
sideration of cost. Decreasing availability and increasing costs
are identified as basic elements addressed by proposed solutions
to the medical malpractice problem. Prevention and quality assur-
ance mechanisms also receive attention. The basic issue at the
core of the medical malpractice insurance problem and the re-
lated suggestions for remedial action is, who shall pay for the
ultimate cost of maintaining the medical malpractice system.

Major issues and the most frequently mentioned solutions from
public testimony and from a review of the literature on medical
malpractice are briefly outlined in this section. A definition is

provided for each proposal and the important issues relating to the
proposal are discussed. The treatment of these proposals is not
intended to be totally comprehensive or exhaustive. The report
merely serves as a guide to the basic issues and concerns raised
by the most frequently offered solutions.

The proposals are divided into four general categories. The pro-
posals in each category attempt to ad(^ess a specific part of the
medical malpractice problem.

A. PROPOSALS DESIGNED TO INSURE THE CONTINUED AVAILABILITY OF
MEDICAL MALPRACTICE INSURANCE

Joint Underwriting Association (JUA)

The JUA is a pooling device composed of specified insurance carriers.
The JUA is a short-term emergency measure to insure medical mal-
practice availability. It is an independent, temporary organiza-
tion which may offer liability policies for health care providers
who cannot obtain coverage in the private market. The underlying
concept is to force insurers to provide medical malpractice
coverage and share (pool) any resulting losses subject to recoup-
ment. In exchange the insurers receive greater protection against
unrecouped losses and retain the right to carry other more
lucrative types of liability insurance in the state. Under most
proposals, the JUA would become operative upon determination that
medical malpractice insurance is becoming unavailable. Some pro-
posals for creation of JUA make the pool self-supporting where
premium rates are set high enough to cover expected losses. Others
maintain medical malpractice premiums at an artificially low level
by passing on any losses to holders of other types of insurance
policies

.

The JUA would guarantee the availability of medical malpractice
insurance coverage for health care providers and would be a source
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of compensation for injured health care consumers with no cost
containment guarantees for health care providers. The pool would
distribute the cost of medical injuries according to the financing
mechanism established for initial capitalization. Health care
providers could remain at risk, as is now the case, or insurers
could be required to contribute. However, both insurers and pro-
viders could pass their costs on in their rates to their customers.
Experience with JUA's in other states indicates that rates may
increase rather than decrease. Depending upon how the fund is
administered and financed, state government's role could vary.
The implications of this concept could raise questions with other
liability lines.

Self- Insurance

Under this approach selected health care providers would establish
their own "captive" insurance company. Availability of coverage
would be assured because health care providers would have control
over the insurance company. It is argued that self-insurance
would eliminate the credibility gap that presently exists over
control of and access to claim experience data. Since health care
providers as a group would assume all liability and be completely
at risk for all costs resulting from medical injuries, a "captive"
insurance company would create a strong economic incentive for
health care providers to maintain claims at a minimum. Adequate
initial capitalization and on-going fiscally sound administration
would be the most difficult aspect of this proposal. A multi-
state approach offers the likelihood of an actuarial sound universe
of potential providers in need of liability coverage, however, the
implementation would be extremely difficult and complex given a

several state approach.

A solvent system of self-insurance would guarantee the availability
of coverage for health care providers and a source of compensa-
tion for injured patients. Implementation of such a scheme would
remove medical malpractice liability coverage from the traditional
malpractice market. A "captive" insurer offers the potential for
some cost savings to providers through the possible generation of
administrative efficiencies and through investment earnings. The
role of state government would be basically limited to a regulatory
one

.
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B. PROPOSALS DESIGNED TO ENCOURAGE PREVENTION OF INJURIES AND
INCREASE QUALITY OF HEALTH CARE.

Annual Registration Fee Increase

It is argued that the Montana State Board of Medical Examiners
currently does not have adequate funding or staffing to effec-
tively administer cheir mandated functions to insure that medical
services rendered the citizens of Montana are of the highest
possible quality. An increase in the authorized limit of the
annual registration fee for licensed physicians to generate
additional investigative capacity and enforcement is aimed at
the quality assurance issue. The necessary amount of funding and
the source of funding are areas of deliberation. At issue is
whether and/or how to assure that the Board of Medical Examiners
will have adequate resources to carry out its function. The need
for a supplemental appropriation or the use of the medical fee is

an area of concern. Accountability of the disciplinary process to
the public is of paramount importance.

Reporting to Board of Medical Examiners

The State Board of Medical Examiners feels that it does not have
sufficient sources of information with which to fulfill their
quality assurance and disciplinary functions. Although current
law allows a sworn statement to the Board concerning matters of
competency and conduct, there is no requirement that information
of medical malpractice claims and limitations on practice be
reported to the Board. The effectiveness of medical practice
review mechanisms depends on the flow of information concerning
medical care to the reviewing entity. A mandatory reporting system
would be a step towards an increase in physician accountability.
The Board could become the central agent for safeguarding the
quality of medical care, and investigating the resolving problems
causing medical malpractice in Montana. The question of whether
to consolidate collecting and information dissemination functions
for all health care providers or to keep functions separate, with
a different data center for each group is a issue of concern.

Strengthen Appropriate Licensing Boards

The appropriate health care licensing boards have a responsibility
to the public to insure minimum standards of competence. Pro-
ponents of strengthening licensing boards argue that lack of a

strong licensure m.echanism may have left medical malpractice suits

as a primary quality control mechanism. Although there may be no

clear relationship between physician competence and medical
malpractice claims, action to control the inadequate practitioner
is urged as part of an overall program to reduce the incidence of

medical malpractice claims. That disciplinary action against
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practitioners found to be professionally incompetent be authorized
and allowing boards the ability to limit the scope of practice of
a practitioner as a disciplinary sanction against health care pro-
viders other than license suspension or revocation are among
recommended measures to strengthen licensing boards. It is argued
that licensing boards be authorized to restrict practice by time,
specialty, procedure or facility and to be able to require con-
tinuing education r>r retraining.

Injury Prevention Programs in Health Care Institutions

Every health care institution, beginning perhaps with hospitals,
should initiate patient injury prevention programs. These
programs include such measures as the implementation of effec-
tive incident reporting systems to identify major causes of patient
injury and related hazards, followed by corrective measures; con-
tinuous monitoring of quality of care provided; continuing educa-
tion and safety training for personnel and implementation of
standardized safety procedures.

Injury Prevention Programs for Insurance Carriers

Most insurance companies undertake loss-prevention or risk
management programs for the various lines they carry. These
efforts include the dissemination of printed information and
films identifying safety hazards or potential risks. Increasing
sophisticated risk-management or loss-prevention programs aimed at
both injury and claims prevention and directed at individual
providers as well as institutions have proven effective, especially
when the insurance carriers have provided analyses to health care
providers in order to aid in injury prevention programs.
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C. PROPOSALS DESIGNED TO REDUCE THE FREQUENCY AND SEVERITY OF
MEDICAL MALPRACTICE CLAIMS.

Statute of Limitations

In order to make medical malpractice losses more actuarily pre-
dictable, thus eliminating the "long tail" problem in insurance
rate making, cutting off a cause of action based on a claim of
medical malpractice after the expiration of a specified time per-
iod is proposed. In Montana the medical malpractice statute of
limitations (Section 93-2624, R.C.M. 1947) is three years from
the date of injury or date of discovery or when the injury should
have been discovered through reasonable diligence, whichever
occurs last, but in no case more than five years from the date
of injury. The question of statute of limitations for minors is

an especially sensitive area with the insurance industry and health
care providers. In Montana the statute of limitations does not
apply to minors until they have reached the age of majority.
Special rules are urged to govern situations where medical
malpractice misconduct is alleged in the case of a minor.

A major issue is the trade-off between an individual's right to
seek compensation and the monetary and other costs of the exist-
ing medical malpractice system. Inasmuch as a shortened statute
of limitations for minors would prevent people from suing because
time had expired, claims and cost will be reduced. Health care
provider and insurer liability would be lessened and premium rates
could conceivably be lowered. It is, however, difficult to predict
the degree of lov^^ering that would result.

Res Ipsa Loquitur

This is a legal doctrine relating to the standard of proof in

medical malpractice litigation, a doctrine in common law which
literally means "the thing speaks for itself." It is used to
establish liability without requiring demonstration of specific
negligence. It consists of showing that a condition or injury
could only have come about due to negligence and that the physician
is the person who could have reasonably caused the injury. If

these conditions are met, the burden of proof is shifted to the
physician and he is forced to prove he was not negligent.

The doctrine as interpreted in Montana case law is not a problem
in medical malpractice at this time. Concern that the doctrine
not evolve to the interpretations being given in several other
states may motivate some to seek that Montana case law be codi-
fied as it pertains to the burden of proof of res ipsa loquitur .

Restricting this doctrine would make it more difficult for patients
to establish claims and would increase the importance of expert
testimony and other types of evidence. More evidence would be
required to establish a claim, and the evidence, in some instances
might be difficult to secure. Thus is could reduce the number of
claims awarded.
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Ad Damnum Clause

An Ad Damnum clause is the part of the initial pleading in a law-
suit that states the amount of damages sought. This clause in the
plaintiff's complaint that requests specific monetary damages is
said to lead to unwarranted publicity and sensationalism, thereiVire
increasing the likelihood of suits being filed. It may be argued
that this practice results in suits for sums far in excess of what
is expected and creates unfavorable publicity for a defendant.
Any elimination of the Ad Damnum clause would probably have to
provide for the jury, at the time of the trial, to learn the exact
amount claimed so that determination can be made as to whether or
not the amount exceeds insurance coverage.

Locality Rule

Traditionally, courts have required physicians to practice at
the level of skill which is prevalent in their community. This
"locality rule" seems to be weakening due to more stringent court
requirements across the nation. Many jurisdictions are now re-
quiring that national standards of care be exercised by physicians
in all localities. Although this does not mean that all physi-
cians must be as skillful as the best of their colleagues, it
does mean that individual physicians must utilize the procedures
prescribed by good medical practice even if those procedures are
not generally used in their locality. The advantages of a return
to local standards of care should be weighed against the conten-
tion that uniformity of training and pervasiveness of communica-
tions have created a national medical community, all members of
which should be expected to exercise the same minimum level of care.

Collateral Source of Awards

Medical malpractice damages are awarded in part to cover the
patient's medical expenses. Many times these expenses may
already be covered by public or private insurance. Thus, it is
agreed that damages on the amount of medical expenses involved
can result in a double payment. The "collateral source rule"
prevents the consideration of such other sources of reimburse-
ment in awarding medical malpractice damages. This rule may stem
from a belief that all malpractice damages are really punitive,
and financial assistance from other sources should not alter the
health care provider's responsibility to pay for errors. Many
believe that the elimination of such rules would not only reduce
the amount of money awarded in medical malpractice actions, but
would also be more equitable in reimbursing the injured patient
for actual expenses incurred. Others contend that the injured
person should be compensated for pain and suffering, inconvenience,
etc. and that the rule should be maintained.

-26-



Central to this issue is the question of who should pay the costs
of medical injury. Decreasing a medical malpractice award by the
amount of collateral sources would have the insured and the
collateral sources pay a share of the injury -- an injury caused
by neither of those parties. Requiring the court to consider all
sources of payment or amounts payable to the plaintiff would
result in reduced health care provider and insurer liability. It
would also result in the injured paying more of their own costs
and not receiving duplicative payment from medical malpractice
awards and other compensation sources.

Advanced Payments

It has been proposed that advance payments in services and money
by a health care provider or insurer to an injured patient prior
to claim resolution not be accepted as evidence of provider ad-
mission of liability for injuries or damages suffered by the patient.
The issue is whetner the expeditious payment of money or medical
services would result in less claims or less costly claims and
whether this would be in the best interest of the potential plain-
tiff.

Allowing advance payments could reduce the frequency and/or the
severity of claims and therefore the total costs associated with
medical malpractice. It would reduce patient hardship immediately
and could result in reduced claim costs by leading to early
settlements. Disallowing advance payments as evidence of guilt
would restrict the evidence available to the patient for establish-
ing guilt, but would free health care providers with good inten-
tions to help out without the fear of liability. Advance pay-
ments could provide the patient with a quick source of payment
for immediate costs or services for which there is usually no
other immediate source.

Structured Periodic Payments

This is one possible method of reducing the overall amount of
medical malpractice costs. Currently, medical malpractice awards
to those individuals requiring long-term care are granted in a
lump sum based on life expectancy. Such a grant assures that the
medical malpractice victim has adequate money to provide for future
needs and care. Instituting periodic payments could result in an
ultimate decrease in amount of awards paid out. The significance
of such savings, however, may be found to be minimal. It could
help assure that awards reach those for whom they are intended
and could prevent windfall gains to dependents or relatives of
award recipients. A structural periodic payment mechanism en-
courages damage awards to be used for the purposes intended and
allows for modifications to be made in the payments in the event
that conditions change.
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statute of Frauds/Agreements to Heal

These proposals seek to eliminate concern in the legal process
over oral guarantee and would prohibit medical malpractice
actions based on a contract theory unless there is written evi-
dence of a contract. Thus, there would be no warranty of re-
sults unless the health care provider signs a document setting
forth the terms of the warranty. This proposal raises the issue
of whether any medical treatment guarantee can realistically be
made

.

In that the statute of frauds is rarely used as a basis for medical
malpractice suits, altering it would have only a minimal impact
on the overall claims picture. Requiring that only written
guarantees be acceptable would eliminate virtually all claims based
on a guaranteed result of treatment. The present patient basis
for a claim would be restricted. It is unclear, however, how signifi-
cant this restriction would be in light of the infrequent use of
the present statute of fraud.

Notice of Claim Prior to Suit

The requiring of notice of intent to file suit prior to the
commencement of a medical malpractice action could enhance the
possibility of a settlement of the claim before the suit is
filed.

Malicious Persecution

To the extent that "nuisance claims" are a problem in Montana that
exacerbates the medical malpractice insurance situation, this
proposal provides a remedy that would discourage unworthy claims.

Annual Report of Statistics to Insurance Commissioner

Requiring professional liability insurance carriers, as a condi-
tion of doing casualty business in the state, to include in their
annual statement to the Insurance Commissioner certain statistics
and information attempts to combat the dearth of useful data on the
true medical malpractice experience in Montana. There is a need
to examine critically the insurance premium rates charged by medical
malpractice insurance carriers in the state. Currently, insurance
companies are under no obligation to report certain malpractice
data. Analysis and definition of the alleged problem remains
difficult wi^.hout adequate and timely information. Insurance
information has been difficult to obtain.
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Mandatory Insurance Coverage

Mandatory proof of health care providers financial responsibility
through the purchase of medical malpractice liability insurance or
the depositing of a specified sum with the Insurance Commissioner
is urged as methods to assure all citizens that funds will be
available to compensate them in the event they become victims of
medical malpractice. Requiring all physicians practicing in
Montana to be covered by medical malpractice insurance seeks to
counteract the recent phenomenon of physicians "going bare",
-- carry no medic£il malpractice insurace.
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D. PROPOSALS DESIGNED TO CHANGE THE CURRENT SYSTEM OF
ADJUDICATION

Contract Arbitration

The use of voluntary contractual arbitration of medical malprac-
tice claims is the most frequently offered alternative to the tort
system. It would provide for written agreements, entered into
voluntarily, which would stipulate the submission of medical
malpractice claims to an impartial panel for final determina-
tion. Such agreements are binding on the parties, enforceable
under law and a substitute for a court trial. Voluntary arbitra-
tion is seen as a method to expedite claims and reduce the cost of
the process. The presence of an arbitration scheme could enhance
the access of the injured to compensation for smaller claims
settlement. Arbitration would probably lower the time costs of
claims adjudication. Health care providers would continue to
need medical malpractice insurance and the costs for such insurance
would continue to be high until and unless experience proves that
the costs to insurers of arbitration are less than for the tort
system.

The efficacy of some form of voluntary and binding arbitration is

dependent on the arbitrators. The question of who should be
arbitrators is an issue to be resolved. There is concern that
arbitration results might reflect an unbalanced view. Concern
is expressed that any arbitration scheme should include a process
by which all (particularly low-income claimants) could be
guaranteed legal counsel. Balanced against considerations of the
economy and speed associated with arbitration schemes, however,
are questions of individual rights. The individual's right to

trial by jury is fundamental to American justice. If arbitration
should become compulsory and binding without appeal, its affect
upon the jury trial will be significant. If appeal is readily
allowed, the value of the arbitration process as an alternative
to the current system of adjudication may be lessened.

Mandatory Pre-Trial Screening Panels

A popular device for resolving medical malpractice claims without
going to trial is the screening or mediation panel. A mandatory
pre-trial screening panel would establish legal framework that
may reduce the nu)nber of cases which end up in court. Theoreti-
cally, the screening panel is designed as a neutral body of ex-
perts who hear both sides of the dispute and based on the evi-
dence presented recommend that the issue be settled or withdrawn.
Mandatory pre-trial screening panels are very similar to arbitra-
tion schemes. Proposals set guidelines for the composition of the
panel, the type of evidence it can hear, and the qualifications of
its members.
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Screening panels could expedite the process of resolving claims
by discouraging claims without merit and by encouraging settlements
of claims with merit. Inasmuch as the panel reduces claims fre-
quency by discouraging claims and succeeds in encouraging settle-
ments, total costs associated with medical malpractice could be
reduced. Settled claims with claimant payment usually costs less
than litigated cases leading to payment. Screening panels could
increase the access of injured to compensation for smaller claims.
The efficacy of panels would depend on the makeup of the panel.
There is potential that pre-trial review panels could reflect an
unbalanced viewpoint. Insurance companies have been reluctant to
participate in screening panel schemes viewing such panels as
detrimental, inasmuch as they are caused to reveal their defense
while facing a possible court action.

A screening or mediation panel creates another layer of judicial
procedure. If it leads to a settlement, then it is a quicker and
far less costly procedure. If it fails, then it adds to the al-
ready high cost of handling medical malpractice cases.

Fixed Compensation — Workers' Compensation

It is proposed by some that a form of compensation similar to that
of workers' compensation be designed for all or limited types of
medical injuries. Under such a system the emphasis would be on
equitable compensation for injury. The issue of causation or
negligence would not be addressed. This mechanism would facilitate
and guarantee patient compensation but could lead to an increased
number of claims and additional costs. However, the cost per
claim would be fixed and predictable. Proponents view compensation
as an opportunity to eliminate the adversary relationship between
provider and patient and reduce the number of cases going to court.

Health care provider and general liability for medical injuries
would vary dependent on the financing mechanism. The amount and
nature of assessment for the fixed compensation fund or payments
would define liability for payment. Whether an assessment of
health care providers, a public tax, or some other funding
mechanism remains a key issue of concern under this proposal.
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SELECTED CASES INVOLVING MEDICAL
MALPflACTICE IN MONTANA

Malpvaotice

If a physician fails to inake a properly skillful and careful
diagnosis and makes an incorrect diagnosis, he may be held
liable to patient for damage thus caused.

Doerr vs. Movius
463 P {2d) 477 (1970)

A fundamental duty of a physician is to make a properly skillful
and careful diagnosis of ailment of a patient, and if he fails to
bring to that diagnosis the proper degree of skill or care, and
makes an incorrect diagnosis, he may be held liable to patient
for damage thus caused just as readily as he must answer for
application of improper treatment.

Unauthorized operation. While an unauthorized operation is, in
contemplation of law, an assault and battery, it also amounts to
malpractice, even though negligence is not charged.

"Malpractice", also sometimes called "malapraxis " means bad or
unskillful practice, resulting in injury to patient, and comprises
all acts and omissions of physician or surgeon as such to a
patient as such, which may make physician or surgeon either
civilly or criminally liable.

Bakewell v. Kahle
125 Mont 89 (1951)

A physician or surgeon is not necessarily liable for malpractice
because of a bad result in treating a patient.

A physician or surgeon is not liable for injuries in treating
a patient, arising, without negligence, from honest errors in
judgment.

A physician is not bound to employ any particular method in
treatment of a patient, and, where among physicians of ordinary
skill and learning more than one method of treatment is recognized
as proper, it is not negligence for him to adopt either of such
methods.

Mere fact that there are other methods of treatment than the one
employed by a physician, or that other physicians would have used
or advised use of different methods in particular case, is not
proof of negligence.

Dunn v. Beck
260 P 1047 (1927)
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Error of judgment on the part of a physician or surgeon resulting in
an incorrect diagnosis of a disease or injury does not alone render
him liable in damages; nor does the fact that others might have
adopted a different method of treatment convict him of negligence or
want of skill or care; but if the method adopted has substantial
medical support, it is sufficient.

Schumacher v. Murray Hospital et al
58 Mont 447 (1920)

Medical Persons ' Latjal Obligations

A bad result alone does not constitute evidence or raise a presumption
or inference of negligence in a medical malpractice case.

Montana Deaconess Hospital v. Gratton
545 P. (2d) 670 (1976)

...the mere fact she suffered an injury is noc enough. The law does
not presuppose that for every injury there must be a recovery in
damages. For the plaintiff to recover there must be a breach of a
legal duty owed to her by defendant, which proximately caused her
injury.

Collins V. Itoh
160 Mont 461, 503 P. (2d) 36 (1972)

A physician or surgeon must possess skill and learning possessed by
average members of medical profession in good standing and apply
such skill and learning with ordinary and reasonable care.

A physician or surgeon is not an insurer, his obligation being merely
to exercise such reasonable care and skill in treatment of patients
as is exercised by physicians or surgeons of good standing, of same
school of practice in community in which he resides, with due re-
gard to patient's condition and practice of medical or surgical
science at the time.

Dunn V. Beck
260 P 1047 (1927)

A surgeon agreeing to perform an operation is not a guarantor of
a successful outcome, the law requiring of him no more than that
he possess the skill and learning possessed by the average member
of the medical profession in good standing in the community in
which he resides, and to apply that skill and learning with ordinary
and reasonable care.

Wilson V. Blair
65 Mont 155 (1922)

Held, that it was error to refuse defendants' offered instruction
that a physician or surgeon is not bound to use any particular
method of treatment, and that if among practitioners of ordinary
skill and learning more than one method of treatment is recognized
as proper it was not negligence for defendants to adopt either of
such methods.

Schumacher v. Murray Hospital
et al
58 Mont 447 (1920)
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Hospitals' Responsibilities and Privileges

Hospitals have the power to grant and revoke privileges of staff
membership in accordance with fair rules and regulations.

North Valley Hospital vs. Kauffman
544 P (2d) 1019 (1976)

Private hospital has right to prescribe terms on which it offers
its services to public as long as hospital does not discriminate
against some patient in providing those services. Statute
which provides that "Physicians shall continue to have direction
over his patients, subject to private hospital's rules and
regulations based on religions or moral tenets."

Ham vs. Holy Rosary Hospital
529 P (2d) 361 (1974)

A hospital conducted for private gain is not an insurer of its
patients against injuries inflicted by themselves; it is only
required to use ordinary and reasonable care and diligence in
their treatment and care; v/here, however their mental or physical
condition is such as to disable them to look after their own
safety, the degree of care given them must be proportionate to
such condition.

It is the duty of a hospital conducted for gain to use reasonable
care to employ only competent physicians and nurses, the skill
required of them being such as is possessed by others similarly
engaged in like communities.

If physicians or nurses in a hospital discovered, or by the
exercise of reasonable care and skill should have discovered,
that the mental condition of a patient was such at any time before
he inflicted an injury upon himself that it might reasonably have
been anticipated tnat he would act as he did, it was the duty of
the hospital to see that that degree of care was used to have
him watched or kept under observation to prevent the injury which
ordinarily skillful, careful and prudent persons engaged in
treating and caring for persons in his condition would have used.

Maki V. Murray Hospital
91 Mont. 251 (1932)

Those Subject to Malpvaatice Suits

In malpractice action the law as applies to physicians, surgeons,
dentists and the like, applies to chiropractors.

Bakewell v. Kahle
125 Mont. 89 (1951)
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A dentist in the conduct of his profession is governed by rules
applicable to a physician and surgeon in respect to the degree
of care and shall be required in the treatmert of a patient.

Donathan v. McConnell
121 Mont. 230 (1948)

Licensure of Medical Persons

Applicant for license to practice medicine in state has burden
to supply Medical Board of Examiners with the necessary informa-
tion and it is the duty of Board to investigate such information
to determine if applicant is qualified.

Shelton vs. Board of
Medical Examiners
534 P (2d) 870 (1975)

Charges of unprofessional and unethical conduct made by Board
of Medical Examiners against a physician relating to overcharges
for services not performed, an attempted abortion, unauthorized
removal of X-rays, and encouragement of fraudulent claims before
Industrial Accident Board for injuries not actually suffered,
were not outside scope of jurisdiction committed to the state
board by statute authorizing the board to revoke the certificate
of a physician and surgeon for unprofessional, dishonorable or
immoral conduct.

The State Board of Medical Examiners had exclusive jurisdiction
in the granting and revoking of certificates admitting physicians
and surgeons to practice, and in view of fact statutes do not
provide for disqualification of board, members, proceedings before
the board may not be restrained merely by reason of fact that
board member initiated that proceedings against a physician and
was therefor an interested party.

State vs. Board of Medical
Examiners
135 Mont. 381 (1959)

The Doctrine of Locality Rule

The custom and practice of one particular doctor, without
knowledge of the general custom and practice among the profession,
cannot establish a reasonable basis to infer that defendant de-
parted from that practice. Nor does it infer that a doctor who
does not follow that particular practice v/as negligent.

Considered "locality rule" but said it was not raised in this case,

Held that requiring doctors to perform operations only when
pathologist in residence "would place an intolerable burden upon
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small hospitals and doctors living in small communities."

Collins V. Itoh
160 Mont. 461, 503 P. 2d 36
(1972)

Fact that operation on minor plaintiff failed to reveal a hernia
as previously diagnosed by defendant physician, with result that
plaintiff was left with two scars on her lower abdomen, was not
sufficient to establish a prima facie case of negligence against
defendant, absent a showing that defendant acted without ordinary
care, diligence and skill, that he did not make a proper and
skillful diagnosis, or that he deviated from established proper
medical procedure as practiced in his neighborhood.

Doerr v. Movius
463 P(2d) 477 (1970)

A dentist assumes toward patient the obligations to exercise
such reasonable care and skill as is usually exercised by a

dentist in good standing of the community in which he resides.

Donathan vs. McConnell
121 Mont. 230 (1948)

The Doctrine of Informed Consent

Duty of physician to disclose in order to assure that an informed
consent is obtained from patient is limited to those disclosures
which a reasonable practitioner would make under similar cir-
cumstances; accordingly, if physician obtains an informed consent
and proceeds as a competent medical man would in a similar
situation, his course of action should not be questioned.

Doctrine of an informed consent on part of patient or one acting
in patient's behalf was not applicable to situation wherein
minor plaintiff underwent a simple operation for repair of a

supposed hernia to which mother had previously given her written
consent, even though a failure to find a hernia on plaintiff's
left side as previously diagnosed necessitated the opening of
plaintiff's right side, since there were no dire consequences
to be suffered as a result of opening child's right side, the
worst possible consequence being the creation of a small needless
scar in a generally covered area of the body.

Doerr vs. .Movius
463 P(2d) 477 (1970)

Gist of the "informed consent" theory of liability is that a

physician is under a duty under some circumstances to warn his
patient of the known risks of proposed treatment so chat the
patient will be in a position to make an intelligent decision
as to whether he will submit to such treatment.
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In order for patient to be held to have given an intelligent con-
sent to proposed treatment the physician must have to disclose
those consequences of treatment which reasonable medical practi-
tioner would disclose under the same or similar circumstances, and
how physician may best discharge his obligation to patient involves
primarily a question of medical judgment, and so long as disclosure
is sufficient to assure an informed consent the physician's
choice of plausible courses should not be called into question if
it appears that physician was motivated only by patient's best
therapeutic interest and proceeded as competent medical men would
have done in a similar situation.

Liability of dentist, who fractured mandible of patient while
extracting tooth, could not be predicated upon the doctrine of
"informed consent" where, inter alia, there was no showing that
dentist knew prior to or during the extraction that there was
insufficient buccal plate left to withstand the pressure necessary
to extract the wisdom tooth.

Question of what disclosure of risks incident to proposed treat-
ment is required to be given by a dentist to his patient under
given circumstances must be established by expert testimony.

Liability o£ defendant dentist could not be predicated upon "in-
formed consent" theory of liability where, inter alia, patient
failed to establish a standard of dental conduct with reference
to what was required in the way of disclosure.

Negaard v. Feda
152 Mont. 47 (1968)

Rules of Evidence and Testimony in Malpractice Cases

Doctors' admission of negligence proof of negligence.

Thomas vs. Merriam
135 Mont. 121 (1959)

In actions against physicians, surgeons, or dentists, expert
medical testimony is not essential where the suit is predicated
upon ordinary negligence and not upon lack of professional skill
or care in treatment.

Kelly vs. McCabe (1944)
146 P(2d) 770, 115 Mont. 550

Defendants' requested instruction that the question whether or
not they exercised reasonable and ordinary care and skill in the
treatment of decedent was to be determined from the expert testi-
mony of physicians and surgeons alone, held properly refused as
taking from the jury consideration of the evidence of lay witnesses
concerning conditions upon which their testimony was relevant and
material.

Schumacher v. Murray Hospital et al
58 Mont. 447 (1920)
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Doctrine of "Res Ipsa Loquitur "

This doctrine is Inapplicable in the ordinary malpractice action.

The elements necessary for the application of res ipsa loquitur
are as follows: (1) The instrumentality which caused the injury
must be within the exclusive control of the defendant; (2) the
injury must be one that does not ordinarily occur if the party in
control uses proper care; (3) the injury must not be due to any
fault on the part of the injured person.

The doctrine of res ipsa loquitur is not applicable in a malprac-
tice action from f:he mere fact that an infection developed in
the area of treatment.

Montana Deaconess Hospital vs.
Gratton
545 P. (2d) 670 (1976)

While this is a malpractice action, the rules relating to burden
of proof in civil actions .. .are applicable. Plaintiff has the
burden of establishing the breach of duty on the part of the
physician and surgeon.

The doctrine of r^s ipsa loquitur does not apply where two reason-
able inferences may be drawn from the evidence: First that the
defendant was negligent; and, second, that some third person may
have been negligent.

Vonault V. O'Rourke
97 Mont. 92 (1933)

Where, in an action against a hospital for personal injuries
to plaintiff while a patient therein sustained by him in jumping
from a third-story window under the impulse of delirium, the
complaint made allegations of negligence so general as to cover
any act of omission or commission on the part of the hospital
staff toward him from the time of his entry until the moment he
jumped, and in making proof relied upon the doctrine of res ipsa
loquitur, as defined in paragraph 5 below, i.e., proof as general
in character as set forth in the complaint, the district court
erred in refusing instructions based on such doctrine, and in
giving one narrowing the issues to one act of negligence to the
exclusion of others pertaining generally to the care and attention
which his condition required.

While in every personal injury action the plaintiff has the
burden of proving actionable negligence on the part of defendant,
where the injury was sustained under such circumstances or by
reason of instruiaentalities under the exclusive control or opera-
tion of the latter, thus making it impossible for plaintiff to
know or prove the facts showing negligence, but it is clear from
common knowledge and experience that the accident would not have
happened, ordinarily, if defendant had not been negligent, the
doctrine of res ipsa loquitur applies: a presumption of fact
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arises that the injury was due to defendant's negligence, which,
in the absence of explanatory evidence rebutting the presumption
with such certainty as to preclude any other reasonable hypothesis,
makes a prima facie case for plaintiff sufficient to go to the
jury.

Held, that the doctrine of res ipsa loquitur' , as above defined,
applies in an action against a hospital for injuries sustained by
a patient through alleged carelessness or lack of skill of its
medical and nursing staffs in permitting plaintiff, v/hile in a

delirious condition, to inflict injuries upon himself, and that
the trial court erred in instructing the jury that plaintiff was
required to prove negligence (which proof is supplied by the doc-
trine) , and that the law presumed that he was not negligent
(though proper in the ordinary personal injury action)

.

Maki V. Murray Hospital
91 Mont. 251 (1932)

Application of the res ipsa loquitur doctrine in a personal in-
jury action does not dispense with the rule that plaintiff must
prove actionable negligence, the phrase meaning no more than that
where the circumstances attendant upon the accident are of them-
selves of such a character as to justify a jury in inferring
negligence as the proximate cause of the accident, they may in-
dulge such inference; when properly applied, the doctrine operates
to make out a prima facie case, and goes no further.

The doctrine of res ipsa loquitur is applied v/here the defendant
was in the management and control of the instrumentality which
caused the accident and the attendant circumstances are such as
to raise a presumption that it would not have occurred had the
defendant used reasonable care, and on the theory that plaintiff
is not in a position to show the circumstances, but that de-
fendant, being more favorable situated, possesses the knowledge of
the cause of the accident and should be required to produce the
evidence in explanation.

Negligence may be proved by circumstantial evidence; in such case
the circumstances must not only tend to prove negligence and that
such negligence was the proximate cause of the injury, but must
also tend to exclude any other reasonable conclusions, it being
sufficient, however, to make out a prima facie case, to show that
the injury is more naturally attributable to the negligence
alleged than to any other cause which the evidence might also tend
to establish.

Negligence may be charged in general terms, and especially so
where plaintiff relies upon the doctrine of res ipsa loquitur;
hence, in an action to recover damages from a surgeon for mal-
practice resulting in a burn upon the chest of plaintiff during
the time she was under the influence of an anesthetic, in which
plaintiff availed herself of the doctrine, the complaint alleging
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that defendant did not use due or proper care during and after
the operation, in the treatment, etc., was sufficient as against
a general demurrer.

The doctrine of res ipsa loquitur has no application to the
ordinary malpractice case where the physician or surgeon is sought
to be held in damages for alleged improper treatment in the course
of an operation, but may be availed of where, through the
operation was entirely successful, injury occurred from an in-
cidental act or omission through carelessness or lack of skill
which the patient is unable to prove because then unconscious
from the effects of the anesthetic.

Where the doctrine of res ipsa loquitur is applicable in a personal
injury action, it operates to establish a prima facie case of
negligence, which, if unexplained, carries the question to the
jury— it raises a rebuttable presumption that defendant was
negligent.

The rebuttable presumption created by the application of the
doctrine of res ipsa loquitur is indirect evidence, and though the
maxim does not alter the general rule that in a personal injury
action the burden is upon plaintiff throughout to prove the
negligence complained of, he may establish his case by indirect
or circumstantial evidence, and unless the circumstances relied
upon are so satisfactorily explained by defendant that they
point to freedom from negligence as to preclude any other reason-
able hypothesis, the cause should be submitted to the jury.

Vonault V. O'Rourke
97 Mont. 92 (1934)

The rule res ipsa loquitur goes no further than to make out a
prima facie case; it has the force and effect of a disputable
presumption and cannot exist where facts are kncwn and where
from the evidence different inferences may be drawn as to the
producing cause of the injury.

Where plaintiff had produced evidence sufficient to make out a
prima facie case of the negligence alleged in her complaint, she
could not in addition invoke the doctrine of res ipsa loquitur

,

since such a course would have permitted the jury to give double
weight to the evidence, to the facts as shown, and to the inference
or presumption deduced by the law from the existence of those
facts.

Lyon v. Chicago, Milwaukee & St.
P. Ry. Co.
50 Mont. 532 (1915)

Admissibilitii of Evidenoe on Physicians ' Insurance Coverage

The rule in Montana is the rule which has been adopted in most of

-45-



the states of the Union. If counsel for defendant asks if doctor
has malpractice insurance and this influenced jury--then it is
grounds for reversal.

In the light of the record in this case and because the matter of
insurance coverage will unquestionably arise frequently in the
future, under the common practice of relying upon indemnity and
accident insurance now generally in vague, we feel that it is
important that this principle (that the defendant may not be
questioned about insurance) be safeguarded.

Vonault V. O'Rourke
97 Mont. 92 (1934)

The conduct of counsel for plaintiff in bringing to the attention
of the jury by questions and argument matter tending to show that
defendant surgeon would not him.self have to pay any damages that
might be awarded, since he was protected by a bonding company,
held, not commendable.

Wilson V. Blair
65 Mont. 155 (1922)

Statute of Limitations

Doctrine of fraudulent concealment was not applicable to medical
malpractice case in which plaintiff alleged that doctor had
failed to make a full disclosure of the experimental nature of
the operation to be performed but admitted that he was informed
in detail of the type of operation to be performed and that he
consented to the operation and where, although doctor assured
plaintiff that he would be able to return to work within six
months of the operation, plaintiff admitted to being totally
disabled for six years after the operation and partially disabled
thereafter.

Monroe v. Harper
518 P 2d 788 (1976)
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RECENT MALPRACTICE LEGISLATION*

State-By-State Summary of
Recent Legislation Related to Medical Malpractice**

State and
Bill Number

Alabama

H.B. 165

H.B. 300

S.B.
S.B.

106
473

Type of Legislation

Peer Review — Quality of
Care Reform

Ad Damnum Clause
Advanced Payments
Arbitration Agreements
Data Submitted to Commissioner

on Malpractice Claims Filed
Periodic Payments
Standard of Care
Standby JUA
Statute of Limitations
Good Samaritan Law
Peer Review — Committee

Immunity (Dentists)

Effective
Date

5/02/75

9/23/75

10/10/75
10/10/75

Alaska

H.B. 574 Ad Damnum Clause
Advanced Payments
Arbitration Agreements
Collateral Source Rule
Data Submitted to Commissioner

on Malpractice Claims Filed
Informed Consent
Good Samaritan Law
Mandatory Insurance Coverage

(Chiropractors, Dental
Hyqienists, Dentists, Hospitals,
Physicians, Psychologists,
Physical Therapists, Pharmacists,
Nurses, Optometrists)

5/28/76

*This summary and the glossary which follows were prepared by the
National Association of Insurance Commissioners and are contained
in their report entitled NAIC Malpractice Claims. Reprinted by
permission

.

**This summary includes only those bills which were passed or which
became effective between January 1, 1975 and August 15, 1976.
For an explanation of the terms used to describe the type of
legislation enacted by the states, see the Glossary following
this summary.
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state and
Bill Number

Alaska (cont. )

H.B. 574

Type of Legislation

Peer Review -- Committee
Immunity

Peer Review -- Continuing
Education (Physicians)

Peer Review -- Discovery
of Committee Files

Peer Review — Quality of
Care Reform

Pre-Trial Panel (Voluntary)
Residual Malpractice Insurance
Authority

Standard of Care
Standard of Proof
Standby JUA
Statute of Frauds/Agreements

to Heal

Effective
Date

5/28/76

Arkansas

H.B. 530

H.R. 33
S.B. 310

S.B. 236

S.B. 311
H.B. 568

H.J.R. 17

Arizona

Peer Review -- Committee
Immunity

Peer Review -- Discovery of
Committee Files

Malpractice Study Authorized
Reporting Malpractice Claims

by Physicians
Peer Review -- Committee

Immunity
Pre-Trial Panel (Voluntary)
Professional Liability

Reinsurance Exchange
Limitation of Liability

2/18/75

2/26/75
3/03/75

3/28/75

3/28/75
4/03/75

1/28/76

H.B. 2001 Health Care Mutuals Authorized
JUA
Ad Damnum Clause
Attorney Fees
Collateral Source Rule
Data Submitted to Commissioner

on Malpractice Claims Filed
Discovery of Patient Medical Files
Peer Review — Committee Immunity
Peer Review — Continuing Education
Peer Review -- Discovery of

Committee Files

2/27/
II
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state and
Bill Number

Arizona (cont.

)

H.B. 2001

California



state and
Bill Number

Colorado (cont.

)

S.B. 252

H.B. 1012

H.B. 1208

H.B. 1146
H.B. 1011
H.B. 1061
H.B. 1006
H.B. 1014
S.B. 23
H.B. 1009

Effective
Type of Legislation Date

Peer Review — Committee 7/01/75
Immunity

Peer Review — Quality "

of Care Reform
Peer Review — Committee 4/02/76

Immunity (Hospital Trustees)
Peer Review -- Discovery of "

Committee Files
Peer Review -- Committee 4/19/76

Immunity (Amendment)
Informed Consent 4/30/76
Malpractice Insurance Rates 5/07/76
Standby Insurance Pool/Plan 5/07/76
Mandatory Insurance Coverage 5/21/76
Standby JUA 5/2 7/7 6

Statute of Limitations 5/27/76
Data Submitted to Commissioner 7/01/76

on Malpractice Claims Filed

Connecticut

H.B. 7276
S.B. 1496

H.B. 5128
S.B. 508
S.B. 510
S.B. 506
S.B. 56

S.B. 434

Malpractice Study Authorized
Good Samaritan Law

(Lifeguards and Policemen)
Good Samaritan Law (Ski Patrol)
Advanced Payments
Standard of Proof
Mandatory Insurance Coverage
Peer Review — Committee

Immunity
Peer Review -- Discovery of

Committee Files
Peer Review -- Quality of

Care Reform

6/12/75
6/26/75

10/01/75
10/01/76
10/01/76
10/01/76
10/01/76

1/01/77

Delaware

S.B. 578 Advanced Payments
Attorney Fees
Collateral Source Rule
Data Submitted to Commissioner

on Malpractice Claims Filed
Informed Consent
Malpractice Study Authorized
Periodic Payments
Peer Review — Quality of Care

Reform
Pre-Trial Panel

4/26/76
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state and Effective
Bill Number Type of Legislation Date

Delaware (cont.)

S.B. 578 Punitive Damages (Allowed) 4/26/76
" Standard of Care "

" Standard of Proof "

Standby JUA "

" Statute of Frauds/Agreements "

to Heal
" Statute of Limitations "

Florida

H.B. 1267 Ad Damnum Clause 5/20/75
" Informed Consent "

JUA
" Limitation of Liability "

" Malpractice Study Authorized "

" Patient's Compensation Fund "

" Peer Review -- Committee "

Immunity
" Peer Review — Quality of "

Care Reform
" Pre-Trial Panel (Voluntary) "

" Statute of Frauds/Agreements "

to Heal
" Statute of Limitations "

H.B. 2825, 3042, 3043, Discovery of Patient Medical 10/01/76
3044, 3155 Files (Right of Insurer)

S.B. 586 Collateral Source Rule 7/01/76
" Limitation of Liability "

" Patient Compensation Fund "

(Amendment)
" Periodic Payments "

" Peer Review -- Quality of Care "

Reform (Ambulatory Surgical
Centers, Health Maintenance
Organizations and Other
In-House Patient Care Facilities)

" Mandatory Insurance Coverage "

(Self-Insurance Allowed)
Standard of Care "

" JUA (Amendment) 1/1/77

Georgia

S.B. 164 Peer Review -- Committee 4/18/75
Immunity

" Peer Review -- Discovery of "

Committee Files
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state and
Bill Number

Georgia (cont.

)

S.B. 377
H.B. 1278

S.B. 464
H.B. 1446

Type of Legislation

Standby Insurance Pool
Peer Review -- Committee

Immunity (Dentists)
Peer Reviev; -- Quality of

Care Reform (Dentists)
Statute of Limitations
Ad Damnum Clause

Effective
Date

4/24/75
7/01/7r

7/01/76
9/06/76

Hawaii

H.B. 1876
H.B. 518

H.B. 2700

Standby JUA
Peer Review -- Committee

Immunity
Peer Review -- Discovery of

Committee Files
Ad Damnum Clause
Attorney Fees
Advanced Payments
Data Submitted to Commissioner

on Malpractice Claims Filed
Discovery of Patient Medical

Files
Informed Consent
Mandatory Insurance Coverage
Patient's Compensation Fund
Peer Review -- Continuing
Education

Peer Review -- Quality of
Care Reform

Pre-Trial Panel (Mandatory)
Statute of Limitations

5/30/75
6/02/75

6/09/76

Idaho

H.B. 163

S.C.R. 117
S.B. 1229
S.B. 1186

H.B. 475

H.B. 645

S.B. 1446

Good Samaritan Law
Informed Consent
Malpractice Study Authorized
Standby JUA
Attorney Fees
Collateral Source Rule
Limitation of Liability
Punitive Damages (Prohibited)
Standard of Care
Statute of Limitations

(Ionizing Radiation)
Good Samaritan Law (Ambulance

Attendants)
Standby JUA (Termination Date

Extended)

3/18/75
If

3/20/75
3/27/75
6/01/75

3/19/76

3/19/76

3/24/76
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state and
Bill Number

Idaho (cont.

)

H.B. 474
H.B. 478

tl

H.B. 348

H.B. 667

H.B. 489
H.B. 473

Illinois

S.R. 36
H.B. 1968
S.B. 1024

H.B. 3704

Indiana

Type of Legislation

Ad Damnum Clause
Standard of Proof
Standard of Care
Data Submitted to Commissioner
Malpractice Claims Filed

Peer Review -- Committee
Immunity

Peer Review
Committee

Peer Review
Care Reform

Pre-Trial Panel (Mandatory)
Informed Consent (Basic

Life Support)
Good Samaritan Law (Basic

Life Support Personnel)

-- Discovery of
Files
-- Quality of

Malpractice Study Authorized
Standby JUA
Hold Harmless Agreements
Malpractice Insurance Rates
Pre-Trial Panel (Mandatory)
Statute of Limitations
Good Samaritan Law (Emergency
Medical Technicians)

Effective
Date

3/31/76
3/31/76

II

7/01/76

7/01/76

7/01/76
7/01/76

3/24/75
9/12/75
11/11/75

10-01-76

H.B. 1460

H.B. 1698

H.B. 1310

Ad Damnum Clause 7/01/75
Advanced Payments "

Attorney Fees "

Data Submitted to Commissioner "

on Malpractice Claims Filed
Informed Consent "

Limitation of Liability "

Malpractice Study Authorized "

Patient's Compensation Fund "

Pre-Trial Panel (Mandatory) "

Residual Malpractice Insurance "

Authority
Statute of Frauds/Agreements "

to Heal
Statute of Limitations "

Peer Review -- Committee Immunity "

Peer Review -- Quality of Care "

Reform
Amendment to Medical Malpractice 2/24/76

Act
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state and
Bill Number

Iowa

H.B. 803

Type of Legislation

S.J.R. 12

Kansas

S.B. 353

S.B. 278

S.B. 637

S.B. 638
S.B. 640
S.B. 639
S.B. 795
S.B. 658
S.B. 646

II

II

H.B. 3155
H.B. 2721

H.B. 2723

H.B. 2722

H.B. 2724
S.B. 647
H.B. 2726

Kentucky

H.B. 712

S.B. 249
S.B. 248

Effective
Date

7/01/75Ad Damnum Clause
Attorney Fees
Collateral Source Rule
Health Care Mutuals Authorized
Informed Consent
Peer Review — Committee Immunity
Standby JUA
Statute of Limitations
Malpractice Study Authorized 7/01/75

Data Submitted to Commissioner 7/01/75
on Malpractice Claims Filed
(Informed Consent)

Good Samaritan Law (Physician's 7/01/75
Assistants)

Data Submitted to Commissioner 4/20/76
on Malpractice Claims Filed

Ad Damnum Clause 7/01/76
Attorney Fees 7/01/76
Collateral Source Rule 7/01/76
Good Samaritan Law 7/01/76
Malpractice Study Authorized 7/01/76
Malpractice Insurance Rates 7/01/76
Mandatory Insurance Coverage "

Patient's Compensation Fund "

Peer Review — Committer? Immunity 7/01/76
Peer Review -- Committee Immunity 7/01/76

(Reporting Claims)
Peer Review — Continuing 7/01/76

Education
Peer Review — Quality of Care 7/01/76

Reform
Periodic Payments 7/01/76
Pre-Trial Panel (Mandatory) 7/01/76
Statute of Limitations 7/01/76

Mandatory Insurance Cov?rage 6/18/76
(University of Kentucky)

Standby JUA 6/19/76
Ad Damnum Clause 7/01/76
Advanced Payments
Data Submitted to Commissioner "

on Malpractice Claims Filed
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state and
Bill Number

Louisiana (cont.)

H.B. 646
II

Maine

Type of Legislation

Pre-Trial Panel (Amendment)
Residual Malpractice Insurance
Authority (Amendment)

Effective
Date

10/01/76

S.B. 494
H.B. 1160
H.B. 1252

H.B. 1648
L.D. 204
L.D. 609

Malpractice Study Authorized 6/03/75
Standby JUA 6/11/75
Collateral Source Rule (Lien 9/30/75

Prohibited)
Good Samaritan Law 9/30/75
Peer Review -- Committee Immunity 9/30/75
Peer Review -- Discovery of 9/30/75

Committee Files

Maryland

H.R. 184

S.B. 816
H.B. 617

H.B. 875

S.B. 1072
H.B. 259
S.B. 1055
S.B. 72
H.B. 821
S.B. 476

S.B. 436

H.B. 1035

Standards for Cancellation of
Malpractice Coverage

Health Care Mutuals Authorized
Peer Review -- Quality of

Care Reform (Amendment)
Discovery of Patient Medical

Files
JUA
Peer Review -- Committee Immunity
Statute of Limitations
Good Samaritan Law
Good Samaritan Law
Data Submitted to Commissioner

on Malpractice Claims Filed
Advanced Payments
Attorney Fees
Pre-Trial Panels
Statute of Limitations
Peer Review -- Committee Immunity
Peer Review -- Discovery of

Committee Files

4/04/75

6/01/75
6/01/75

7/01/75

7/01/75
7/01/75
7/01/75
5/17/76
5/17/76
7/01/76

7/01/76

7/01/76

Massachusetts

H.B. 6315

S.B. 2017
H.B. 6223

JUA 6/19/75
Malpractice Insurance T^ates "

Malpractice Study Authorized "

Ad Damnum Clause 1/01/76
Pre-Trial Panel (Mandatory) "

Statute of Limitations "

Statute of Limitations (Minors) 6/19/75
Malpractice Study Amendment 6/30/75

(Include HMO's)
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state and
Bill Number

Michigan

S.B. 387

H.R. 112
S.B. 507
H.B. 4792

H.B. 4973

H.B. 4858

H.B. 4326
H.B. 4790

H.B. 4803
H.B. 4806
S.B. 818

S.B. 227
H.B. 6433

Effective
Type of Legislation Date

Data Submitted to Commissioner 5/12/75
on Malpractice Claims Filed

Malpractice Study Authorized 5/12/75
Standby JUA 5/12/75
Peer Review -- Reporting Claims 6/06/75

(Osteopaths)
Peer Review -- Reporting Claims 6/07/75

(Doctors of Medicine)
Peer Review -- Committee Immunity 6/25/75
Peer Review -- Discovery of "

Committee Files
Good Samaritan Law 7/01/75
Discovery of Patient Medical 7/01/75

Files (Solicitation Prohibited)
Arbitration Agreements 7/09/75
Arbitration Study Authorized 7/09/75
Peer Review — Committee Immunity 7/09/75

(Podiatrists and Chiropodists)
Peer Review — Discovery of "

Committee Files (Podiatrists
and Chiropodists)

Peer Review -- Quality of Care "

Reform (Podiatrists and
Chiropodists)

Statute of Limitations 7/09/75
Peer Review -- Continuing 7/21/76
Education

Minnesota

H.B. 348, S.B. 1226
S.B. 1906

Standby JUA 4/14/76
Data Submitted to Commissioner 8/01/76

on Malpractice Claims Filed
Peer Review — Quality of "

Care Reform

Mississippi

H.B. 614

S.B. 2310
II

S.B. 2197

S.B. 2428

Good Samaritan Law (Practical 5/05/75
Nurse)

Malpractice Study Authorized 5/01/76
Standby JUA
Discovery of Patient Medical 7/01/76

Files (Privilege Waived When
Claim Filed)

Statute of Limitations 7/01/76
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state and
Bill Number

Missouri

S.R. 67
S.B. 458
H.B. 479

H.B. 1307
H.B. 1308

H.B. 1309
S.B. 470
S.B. 472

S.B. 471

Effective
Type of Legislation Date

Malpractice Study Autrorized 2/27/75
Health Care Mutuals Authorized 6/26/75
Peer Review -- Committee 9/29/75

Immunity (Chiropractors)
Ad Damnum Clause 8/13/76
Data Submitted to Commissioner 8/13/76

on Malpractice Claims Filed
Standby JUA 8/13/76
Statute of Limitations 8/13/76
Peer Review — Qualtiy of Care 8/13/76

Reform
Notice of Claim Prior to 1/01/77

Filing Action
Pre-Trial Panel "

Montana

H.B. 72

S.B. 190

Nebraska

L.R. 64
L.B. 418

L.B. 560
L.B. 140
L.B. 917
L.B. 434

Good Samaritan Law (Emergency 7/01/75
Technicians)

Peer review -- Committee Immunity 7/01/75

Malpractice Study Authorized 6/01/75
Good Samaritan Law (Ambulance 7/01/75
Attendant)

Advanced Payments 8/23/75
Limitation of Liability 8/23/75
Standby Insurance Pool/Plan 4/06/76
Ad Damnum Clause 7/10/76
Advanced Payments
Attorney Fees
Collateral Source
Data Submitted to

on Malpractice Claims Filed
Informed Consent
Limitation of Liability
Mandatory Insurance Coverage
Patient's Compensation Fund
Peer Review — Committee Immunity

-- Discovery of
Files
-- Quality of Care

Rule
Commissioner

Peer Review
Committee

Peer Review
Reform

Pre-Trial Panel
Residual Malpractice Insurance
Authority

Standard of Care
Standard of Proof
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state and
Bill Number

Nebraska (cont.

)

L.B. 434

Type of Legislation

Statute of Frauds/Agreements
to Heal

Statute of Limitations

Effective
Date

7/10/76

Nevada

S.B. 403
S.B. 402
S.B. 408
S.B. 432

S.B. 409
S.B. 401

S.B. 400
S.B. 405
S.B. 406
S.C.R. 21
S.B. 610

Advanced Payments
Good Samaritan Law
Informed Consent
Peer Review -- Committee Immunity
Peer Review -- Discovery of

Committee Files (Allowed)
Peer Review -- Quality of Care

Reform
Standard of Care
Pre-Trial Panel (Mandatory)
Commissioner's Powers for

JUA Regulation Expanded
Standby JUA
Standard of Proof
Statute of Limitations
Malpractice Study Authorized
Data Submitted to Commissioner

on Malpractice Claims Filed

4/30/75
4/30/75
4/30/75
4/30/75
4/30/75

4/30/75
4/30/75

4/30/75
4/30/75
4/30/75
5/02/75
7/01/75

New Hampshire

H.



state and
Bill Number

New Mexico (cont. )

H.B. 29

H.B. 30
II

H.B. 32

New York

Type of Legislation

Limitation of Liability
Patient's Compensation Fund
Pre-Trial Panel (Mandarory)
Punitive Damages (Allowed)
Standard of Proof
Statute of Limitations
Peer Review — Committee Immunity
Peer Review -- Discovery of

Committee Files
Standby JUA

Effective
Date

2/27/76

3/01/76

3/01/76

S. 6449, A. 8433

A. 8547
S. 6900, A.

S. 7262-A

S. 3988-A

8782

North Carolina

H.B. 74

H.B. 567
S.B. 901
S.B. 959

H.B. 1293
H.B. 1293

Collateral Source Rule
Data Submitted to Commissioner

on Malpractice Claims Filed
Informed Consent
Malpractice Insurance Rates

(Exemption from Competitive
Pricing Law)

Pre-Trial Panel (Mandatory)
Standby JUA
Statute of Limitations

7/01/75

Immunity
of

-- Committee
-- Discovery
Files
-- Quality of Care

Peer Review
Peer Review

Committee
Peer Review

Reform
Informed Consent (Amendment
JUA (Incidental Liability

Coverage Authorized for Hospital
Good Samaritan Law (Physician's

Assistants)
Peer Review -- Committae Immunity

(Chiropractors)
Peer Review -- Discovery of

Committee Files (Chiropractors)

Health Care Liability Reinsurance
Exchange

Malpractice Study Authorized
Malpractice Study Amendment
Residual Malpractice Insurance
Authority (Excess Liability)

Ad Damnum Clause
Data Submitted to Commissioner

on Malpractice Claims Filed

5/2

9/0

7/0
7/2

s)

6/0

6/2

1/75
11

1/75

1/75
5/75

8/76

1/76

5/28/75

6/16/75
6/26/75
5/13/76

7/01/76
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state and
Bill Number

North Carolina (cent.

)

H.B. 1293

Type of Legislation

Good Samaritan Law
Informed Consent
Standard of Care
Statute of Frauds
Statute of Limitations

Effective
Date

7/01/76

North Dakota

H.B. 1614
S.B. 2349

S.B. 2348

Ohio

S.B. 263

H.B. 682

H.B. 85

Oklahoma

Health Care Mutuals Authorized
Peer Review -- Discovery of

Committee Files
Statute of Limitations

State Institutions Authorized
to Purchase Malpractice
Insurance

Ad Damnum Clause
Arbitration Agreements
Attorney Fees
Collateral Source Rule
Informed Consent
JUA
Limitation of Liability
Malpractice Study Authorized
Peer Review -- Committee Immunity
Peer Review -- Discovery of

Committee Files
Peer Review — Quality of Care

Reform
Standard of Care
Standard of Proof
Statute of Frauds/Agreements

to Heal
Statute of Limitations
Limitation of Liability (Child
Abuse Reports)

7/01/75
7/01/75

7/01/75

7/03/75

7/28/75
I

n

I

II

II

II

11/28/75

H.B. 1277
S.B. 296

H.B. 1537
S.B. 622

Peer Review -- Committee Immunity
Limitation of Liability (Doctor's

report to Department of Public
Safety)

Limitation of Liability (Minors)
Data Submitted to Commissioner

on Malpractice Claims Filed

4/18/75
5/19/75

5/29/75
4/08/76
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state and
Bill Number

Oklahoma (cont.

)

S.B. 622

Type of Legislation

Discovery of Patient Medical
Files

Residual Malpractice Insurance
Authority

Standard of Care
Statute of Limitations

Effective
Date

4/08/76

Oregon

H.B. 2331
H.B. 2647

Peer Review -- Committee Immunity
Attorney Fees
Data Submitted to Commissioner

on Malpractice Claims Filed
Limitation of Liability
Patient's Compensation Fund
Peer Review -- Discovery of

Committee Files
Peer Review -- Quality of

Care Reform
Punitive Damages (Allcwed)
Standard of Care
Statute of Limitations

7/08/75
9/13/75

Pennsylvania

H.B. 1367 Advanced Payments 1/0
Arbitration Agreements (Mandatory)
Attorney Fees
Collateral Source Rule
Informed Consent
JUA
Limitation of Liability
Malpractice Study Authorized
Patient's Compensation Fund
Peer Review — Committes Immunity
Peer Review — Quality of Care

Reform
Punitive Damages (Allowed)
Statute of Frauds/Agreements to

Heal

1/76

Puerto Rico

S.B. 1788
It

II

II

JUA
Mandatory Insurance Coverage
Patient's Compensation Fund
Pre-Trial Panel
Statute of Limitations

7/01/76
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state and



state and
Bill Number

Tennessee (cont. )

S.B. 547

S.B. 576

H.B. 1013
H.B. 1035

II

II

II

II

II

H.B. 1710
H.B. 1804

S.B. 1881
H.B. 2295, S.B. 2227

Type of Legislation

Peer Review -- Committee Immunity
Peer Review -- Discovery of

Committee Files
Peer Review -- Committee Immunity

(Chiropractors)
Standby JUA
Ad Damnum Clause
Attorney Fees
Collateral Source Rule
Informed Consent
Pre-Trial Panel (Mandatory)
Standard of Care
Standard of Proof
Statute of Limitations
Pre-Trial Panel (Amendment)
Mandatory Insurance Coverage

(Medical Schools)
Standby JUA (Amendment)
Health Care Mutuals Authorized

Effective
Date

5/08/75

5/20/75

6/06/75
7/01/75

3/29/76
3/29/76

5/08/76
6/08/76

Texas

S.B. 717

S.B. 704

S.R. 234
S.B. 466

S.B. 491
It

S.B. 453

Utah

H.B. 35

Peer Review -- Committee 5/22/75
Immunity (Chiropractors)

State Pays and Defends Malpractice 5/27/75
Claims Against its Emp'loyees

Malpractice Study Authorized 5/30/75
Data Submitted to Commissioner 6/03/75

on Malpractice Claims Filed
Malpractice Insurance Rates "

Statute of Limitations "

JUA 6/03/75
Malpractice Study Authorized "

Advanced Payments 6/19/75

Ad Damnum Clause 4/02/76
Data Submitted to Commissioner "

on Malpractice Claims Filed
Informed Consent "

Medical Consent "

Notice of Claim Prior to "

Filing Action
Standard of Proof "

Standby Insurance Pool/Plan "

Statute of Frauds/Agreements "

to Heal
Statute of Limitations
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state and
Bill Number

Vermont

S.J.R. 43
S. 171

S. 169
S. 170

Type of Legislation

Malpractice Study Authorized
Informed Consent
Standard of Care
Standard of Proof
Statute of Frauds/Agreements to

Heal
Arbitration Agreements
Peer Review — Committee Immunity
Peer Review -- Discovery of
Committee Files

Peer Review -- Quality of Care
Reform

Effective
Date

4/07/76
4/17/76

7/01/76
7/01/76

Virginia

H.J.R. 174
H.B. 416

S.B. 615
S. 122
H.B. 803

S.J.R. 80
S.B. 115

Washington

H.B. 788

H.B. 48
S.B. 2058

tl

H.B. 246
S.B. 3033
H.B. 1470

II

M

II

Malpractice Study Authorized 2/13/75
Limitation of Liability (Child 6/01/75

Abuse Reports)
Peer Review -- Committee Immunity 6/01/75
Standby JUA 3/26/76
Limitation of Liability 6/13/76

(Charitable Institutions)
Malpractice Study Authorized 6/13/76
Arbitration Agreements 6/15/76
Limitation of Liability "

Notice of Claim Prior to Filing "

Action
Peer Review — Committee Immunity "

Peer Review -- Discovery of "

Committee Files
Pre-Trial Panel (Voluntary) "

Peer Review -- Committee Immunity 9/02/75
Peer Review -- Quality of "

Care Reform
Good Samaritan Law 9/08/75
Peer Review -- Discovery of 9/08/75
Standard of Care "

Standard of Proof 9/08/75
Health Care Mutuals Authorized 9/01/75
Ad Damnum Clause 6/25/76
Advanced Payments "

Attorney Fees "

Collateral Source Rule "

Informed Consent "

Peer Review -- Committee Immunity "
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state and
Bill Niimber

Washington (cont.

)

H.B. 1470

Type of Legislation

Periodic Payments
Standard of Care
Standard of Proof

Effective
Date

6/25/76

West Virginia

S.B. 510
H.B. 1573

Wisconsin

A.B. 53
A.B. 58
A.R. 33
A.B. 725

II

11

II

II

II

II

A.B. 960

A.B. 59

S.B. 597

A.B. 55

A.B. 57

A.B. 1351

S.B. 179
A.B. 1067

Wyoming

H.B. 361
H.B. IIA

Peer Review -- Committee Immunity 6/06/75
Advanced Payments 6/10/76

Arbitration Agreements 2/15/75
Standby Insurance Pool 3/15/75
Malpractice Study Authorized 6/27/75
Patient's Compensation Fund 7/01/75
Ad Damnum Clause
Attorney Fees
JUA
Limitation of Liability
Malpractice Study Authorized
Peer Review -- Quality of Care

Reform
Periodic Payments
Pre-Trial Panel (Voluntary)
Peer Review -- Continuing 1/01/75

Education
Patient's Compensation Fund 7/24/75

(Amendment)
Data Submitted to Commissioner 8/23/75

on Malpractice Claims Filed
Amendments to Recent Malpractice 10/02/75

Legislation
Limitation of Liability 10/04/75

(Handling Blood)
Limitation of Liability (Tissue 10/04/75

Transplants)
Peer Review -- Committee Immunity 4/03/76
Peer Review -- Discovery of "

Committee Files
Advanced Payments 6/13/76
Peer Review — Quality of Care 6/15/76

Reform

Good Samaritan Law (In Hospital) 3/05/75
Statute of Limitations 5/28/76
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state and Effective
Bill Number Type of Legislation Date

Wyoming (cont.)

S.B. 31 Ad Damnum Clause 5/28/76
H.B. 17 Data Reported to Commissioner on 5/28/76

Malpractice Claims Filed
S.B. 5 Peer Review — Committee Immunity 5/28/76

" Peer Review — Discovery of "

Committee Files
" Peer Review — Quality of Care "

Reform
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GLOSSARY

Ad Danrnum Clause - clause in plaintiff's complaint requesting
specific monetary damages. States which have enacted this type
of malpractice legislation have eliminated the ad damnum clause in
malpractice actions.

Advanced Payments - laws declaring that any advanced payment by the
defendant may not be construed as an admission of liability for in-
juries or damages suffered by the plaintiff. Some states may restrict
the admissability of evidence relating to advanced payments until
after judgement is rendered.

Arbitration Agreements - laws governing written agreements, entered
into voluntarily, v/hich provide for submission of medical malpractice
claims to an impartial panel for final determination. Such agree-
ments are binding on the parties, enforceable at law under general
or medical malpractice statutes and a substitute for a court trial.
Arbitration agreements should not be confused with pre-trial
screening panels v/hich are usually mandatory and nonbinding.

Attorney Fees - laws v/hich place limitations on the amount an
attorney can charge as a fee in a malpractice case.

Collateral Source Rule - laws reducing an award of damages in a

malpractice case by other collateral recovery. Other "collateral
recovery" may include proceeds from the plaintiff's own insurance
policies, veteran's benefits, etc.

Data Submitted to Commissioner on Malpractice Claims Filed - laws
requiring insurance carriers, or in some cases doctors or medical
review screening panels, to submit information relating to pending
malpractice actions to the state insurance commissioner or other
designated authority.

Discovery of Patient Medical Files - laws authorizing the dis-
covery of a patient's medical records from the files of a hospital,
a doctor's office or an insurance company.

Good Samaritan Law - laws which remove liability from persons
providing medical treatment in emergency situations. Good
Samaritan Laws can apply to designated categories of persons -

such as physicians, nurses, etc. - or they can apply to designated
places of treatment - such as in hospitals, emergency rooms, etc. -

or both.

Health Care Liability Reinsurance Exchange - See Reinsurance
Exchange

.

Health Care Mutuals Authorized - laws providing for the establish-
ment and operation of mutual insurance organizations which may
provide medical malpractice insurance coverage for participating
members. Physicians, surgeons, osteopaths, hospitals and
nurses are exairples of the types of health care professionals v/ho

may be allowed to form mutual companies under this type of legislation
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Hold Harmless Agreements - written waivers signed by patients
prior to medical treatment which declare that no action will be
brought against the health care provider as a result of such
treatment. States enacting this type of legisJation prohibit
hold harmless contracts.

Informed Consent - laws restricting causes of action based on the
failure to disclose pertinent information to the patient regarding
the nature and purpose of medical procedures or the risks associated
with such procedures. In some states, a presumption may be
created that informed consent was given if certain prescribed
steps are followed; in other states an absolute prohibition may
be established if certain conditions are met.

JUA - laws establishing a "Joint Underwriting Association" com-
posed of specified insurance carriers. The JUA is an independent
organization, temporary in nature, which may offer liability
policies for health care providers who cannot obtain coverage in
the private insurance market. It functions under a plan of
operation approved by the insurance commissioner and is subject
to the state insurance code with respect to rates, policy forms,
etc. Underwriting profits and losses of the JUA are shared
ratably by participating members.

Limitation of Liability - laws placing a dollar limit on the amount
of damages a plaintiff may recover in a malpractice suit.
Limitation of liability laws may also absolve health care
providers from liability which may arise during the course of
certain types of activities - such as drawing blood. This latter
definition should not be confused with Good Samaritan Laws which
limit the liability of certain persons during emergency treatment.

Malpractice Insurance Rates - laws setting limitations on rates
charged by malpractice carriers.

Malpractice Study Authorized - laws directing a legislative study
commission or other authorized body to gather information on th-
medical malpractice problem and report back to the state legisla-
ture within a specified period of time.

Mandatory Insurance Coverage - laws mandating proof of financial
responsibility through the purchase of malpractice liability
insurance or the depositing of a specified sum with the commissioner
of insurance. This phrase also describes those state laws re-
quiring insurers to notify the commissioner when a professional
liability policy is cancelled or not renewed.

Medical Consent - laws which authorize certain persons to consent
to surgical or medical treatment for a patient. No person who
consents for another in good faith is subject to liability.

Notice of Claim Prior to Filing Action - laws prohibiting commence-
ment of a malpractice action unless the plaintiff notifies the
defendant of his/her intention to file suit prior to the actual
filing of the action.
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Patient's Compensation Fund - fund used to pay malpractice claims
which are in excess of the financial responsibility limits
established by law. Contributions to the fund can be assessed in
a variety of v/ays, the most common being a surcharge placed on
the malpractice premiums of all professional liability policy-
holders in the state. The fund is administered by a trustee -

which may be a JUA - and usually has limitations on the amount of
reserves it may accumulate. A Patient's Compensation Fund should
not be confused with a Stabilization Reserve Fund, the latter
being a back-up fund for a state's JUA.

Peer Review - Committee Immunity - laws which absolve physicians
and other health" care providers from liability arising out of any
reasonable act or proceeding performed in the course of carrying
out their responr.ibilities as a member of a peer review committee.

Peer Review - Continuing Education - laws requiring participation
in a medical education program after graduation from m.edical
school as prerequisite for renewal of license to practice medicine.

Peer Review - Discovery of Committee Files - laws which place
restrictions on the use or discovery of peer review testimony or
records in any civil action against a health care provider.

Peer Review - Quality of Care Reform - legislation establishing a

formal apparatus for supervising the quality of health care
offered by hospitals, doctors, and other health care professionals.

Periodic Payments - laws which authorize the entry of judgements
against health care providers in such a manner that the payment of
future damages is made through periodic installments rather than
one lump-sum amount. This type of legislation attempts to eliminate
the potential windfall from a lump-sum recovery which results
when an injured plaintiff receives a lump-sum judgement but dies
shortly thereafter.

Pre-Trial Panels - laws establishing legal framework for sub-
mitting malpractice claims to a medical-legal panel prior to
trial. Decisions of the panel can be binding or nonbinding;
optional or mandatory; and either admissable or inadmissable at
a later trial. Pre-trial panel laws usually set guidelines for
the composition of the panel, the type of evidence it can hear,
and the qualifications of its members. In many respects pre-trial
panel laws are very similar to arbitration laws.

Professional Liability Reinsurance Exchange - See Reinsurance
Exchange

.

Punitive Damages - laws which either allow or prohibit punitive
damages in medical malpractice cases.
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Reinsurance Exchange - plan for pooling malpractice risks. A
reinsurance exchange will accept a standard percentage of re-
insurance - usually 100% - from member carriers. In return for
this risk assumption no insurance agent can refuse to write a

professional liability policy for a health care provider. A
reinsurance exchange is very similar to a JUA: both are mandatory
pooling arrangements which guarantee liability coverage for
health care providers. The principal difference between the two is
that a JUA may underwrite its own risks while a reinsurance ex-
change may only reinsure the risks of others, even though the
reinsurance percentage may be 100%.

Residual Malpractice Insurance Authority - enabling legislation
authorizing the department of insurance to underwrite professional
liability policies. The commissioner must appoint a risk manager
to conduct the business affairs of the Authority. Initial
capitalization requirements are met through general tax revenues
and any underwriting losses must likewise be funded by a state's
tax receipts. Unlike JUA's or a reinsurance exchange, a residual
malpractice insurance authority is not a pooling arrangement.
It operates on the same basis as any other private insurance
carrier. Like the JUA's and reinsurance exchanges, however, its
primary purpose is to provide professional liability insurance to
health care providers who cannot obtain coverage in the private
market.

Standard of Care - laws defining medical malpractice. The defini-
tion of medical malpractice is most often found in peer review
statutes, but it can also be used to describe wxiat constitutes
malpractice for the purpose of a patient's cause of action.
Standard of care laws may also address themselves to the "locality
rule" problem; that is, should the health care provider be judged
by the standards of the local community, or should national
standards of competence be applied in medical malpractice litigation?
Some states have made this choice through legislation; others
leave such a decision to the courts.

Standard of Proof - laws laying down the burden of proof in

malpractice litigation. This term is also used to describe
"Res Ipsa Loquitur," a doctrine in English cor.unon law which
says that a certain result cannot be obtained unless there is

negligence on the part of one of the parties. Thus, "the thing
speaks for itself." The term Standard of Proof may also repre-
sent legislation governing the qualifications and procedures for
expert testimony in malpractice litigation.

Standby Insurance Pool/Plan - laws requiring casualty insurers
to draft agreements which equitably apportion casualty insurance
risks among themselves. Such agreements are subject to the
approval of the commissioner of insurance and are mandatory once
the commissioner determines, in writing, that the public interest
necessitates their drafting. The purpose of such agreements is to

provide casualty insurance coverage to those applicants who are
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unable to procure coverage in the private market. This type of
availability plan is distinguishable from JUA's, reinsurance
exchanges and residual malpractice insurance authorities since
it places the responsibility of drafting the pooling agreement in
the hands of the participants, i.e., insurance carriers.

Standby JUA - type of "Joint Underwriting Association" which goes
into effect only after the commissioner of insurance finds that
medical malpractice insurance is not substantially available through
private insurers. See JUA.

Statute of Frauds /Agreements to Heal - laws prohibiting malpractice
actions based on a contract theory unless there is written
evidence of a contract. Thus, there can be no warranty of result
unless the health care provider signs a document setting forth
the terms of the warranty.

Statute of Limitations - lav;s cutting off a cause of action based
on a claim of medical malpractice after the expiration of a

specified time period. The statute can begin to run from either
the date of occurrence or the date of discovery. Special rules
may also be created to govern the situation v/here medical mis-
conduct is alleged in the case of a minor.
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CONSTITUTIONAL CHALLENGES TO RECENT
MEDICAL MALPFIACTICE LEGISLATION*

Arizona

Arizona's "Joint Underwriting Plan" (JUP) has been challenged in
Nathan V. Arizona Joint Underwriting Plan , Cause No. 160814
(Arizona Superior Court for Pima County, filed April 27, 1976).
An order to show cause was granted by the court and a hearing set
for June 3, 1976, but no final determination has been made on
the constitutionality of the JUA (h.B. 2001).

Florida

The Florida Supreme Court recently held in Carter v. Sparkman ,

Case No. 48,039 (May 5, 1976) that the mandatory pre-trial panel
system established under the state's 1975 medical malpractice
legislation (H.B. 1267) was within constitutional limits. The
court stated that "even though the pre-litigation burden cast
upon the claimant reaches the outer limits of constitutional
tolerance, we do not deem it sufficient to void the medical
malpractice law.

"

Illinois

The Illinois Supreme Court handed down the first state supreme
court decision on recent malpractice legislation in Wright v.

Central DuPage Hospital Ass'n , 347 N.E. 2d. 736 (May 14, 1976).
The court struck dov/n most of the reforms in the Illinois Medical
Malpractice Act, Pub. Act 79-960, as violating the Illinois
Constitution. In particular, it found that pretrial panels
under the Act vested "essentially judicial functions in nonjudicial
personnel" and placed an impermissible restriction on the right of
trial by jury. A $500,000 limit on recoveries in malpractice
cases was also declared unconstitutional because it violated an
Illinois constitutional prohibition against special legislation.
A third section of the Act dealing with the cancellation and rates
of malpractice policies was declared unconstitutional for the
same reason: it created special legislation in violation of
section 13 of article IV of the Illinois Constitution.

Indiana

Indiana's medical malpractice legislation, H.B. 1460, has been
challenged in Hewitt v. Gaddy , No. 56-75-1557 (Superior Court
for Marion County) . The plaintiff filed a medical malpractice
suit ignoring the provisions of Indiana's new law. No ruling has
been made in the case but an opinion is expected sometime this fall.

*This summary was prepared by the National Association of Insurance
Commissioners and is contained in their report entitled NAIC
Malpractice Claims. Reprrinted by permission.
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New York

A New York Supreme Court judge recently upheld New York's pretrial
panel law (S.6449, A. 8433) in Halpern v. Gozan , 381 N.Y.S. 2d
744 (1976) . The court examined in detail the history surrounding
the law and found that "some procedure to expedite the disposition
of malpractice cases" had to be found. The court specifically
stated that pretrial panels in malpractice cases did not "invade
the jury province contrary to constitutional mandates."

North Carolina

The North Carolina Supreme Court has upheld a lower court ruling
in State Farm v. Ingram , No. 91-Wake (Spring Term 1976) , thereby
invalidating the North Carolina Health Care Liability Reinsurance
Exchange Act, ch. 427 [1975] N.C. Sess. Laws. The Act was found
to violate the law of the land clause of the North Carolina
Constitution and the due process clause of the Fourteenth
Amendment to the U.S. Constitution because it required the
writing of malpractice insurance "by companies who have never
engaged, and do not want to engage and are not equipped to engage,
in the business at all." The court specifically refused to
decide whether "the State may constitutionally require a company
voluntarily engaging in the health care liability insurance
business to insure all licensed providers of health care services
against liability for their negligence in their practice", however,

Ohio

An Ohio Court of Common Pleas has struck down the collateral
source provision in Ohio's recently enacted medical malpractice
law, H.B. 162 [1975] Ohio Sess. Laws 347. The court in Graley v.
Satayatham , 343 N.E. 2d 832 (1976), found that the limitation
imposed by the Ohio collateral source provision violated the
equal protection clauses of the United States and Ohio consti-
tutions because the rule treats claimants in m.edical malpractice
suits differently from claimants in other personal injury suits.
The court left standing, however, the statute's $200,000 limit
on liability for medical malpractice damages not involving death.

Tennessee

Tennessee's medical malpractice review board, or pretrial panel,
has been challenged in Arnold v. Tennessee , No, 2-396-75
(Chancery Court for Davidson County, filed Sept. 18, 1975).
Plaintiff has alleged various grounds for holding the pretrial
panels unconstitutional but no decision has been handed down
thus far.
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CHART VIII

VT^A ''^Y'
-'"'^

Jn o'] 1. ., ! e (

LIFt 6. CASUALTY

151 Farmington Avenue

Hartford, Connecticut 06115

Lester F. Songer
Vice ProsiJcnt, lrdii::r/ Affairs

Casualty & Surety Diviiion

September 22, 19To

Mr. Dennis M. Taylor, Researcher
Kcflitana Legislative Council
State Capitol
Helena, Montana 59*^01

SUBJECT: SKLECl' CO^'.^a:TTEE m hSDICAI, MAl.PRACTICE

RECEIVED
.SEP 2 V 1976

!'.");;--A\-Al.r.GISLATlVE

COUWCiL

Dear ?'tr, Taylor:

According to my notes vhen I appeared before the >5ontana Legislative Council,
I vas asV.ed to try to develop certain additional information.

One of the things I vas ashed to do was to try to provide some calend ar year
data for Montana vhich would, be corn^arable to the countrj'wide data which we nor-

mally furnish to the Montaiia Medical Society. In i-esponse to that I'equest, our
actuaries have prepared the following data:

Calendar Earned
Year Premium

1973



CHART XI

REPORTED CLAIMS AMOUNTS,
UNREPORTED CLAIMS AMOIJNTS , AND EXPENSES (*)

AETNA LIFE AND CASUALTY IN MONTANA

^i.'fecLlvc Earned K c p n r 1; c cl
_

('. 1 a ;i3^ Unrc |K;r t (.'I llnalJ ric.-i Lcfl Tol;!
'crioM;- l'-;-i';ri:inin I'nid Unji.iid CJa.iinS /iil: 'ix)5;s Adjun'-

/J//>
y/^Wn $ .v.;6,o-,-'. $10,522 $50,000 $ 75,521 ciJs,Ar.o f/J.'/^'.

'

[/]/7A-

L2/:ri/7-'< 472,666 33,511 50,616 222,153 30,0.!5 336//'

1/1/7 5-

L2/31/75 1,161,288 16,752 100, /i87 603,870 65,621 786,73'

Sou rer-; Aet.ua Letter to TM^,
Junci 30, 197 6.

' Dnroport'jd Claims Amount ir. IBNR; allDcatod lo.-.s r.d'iustment

expense is includt'd ir reported claims and II'.IJK; unalJocnLed
loss a dj us trnen!: e;:pen.';e af; a pcrcenta:^e of ii.ciirr nd lo;---. .is:

).9' jri 1973, 9.8-7- .in 197A, 9.]X in J975. T'n^ nu:bcr of paid
nid unpaid •imported claims in the poriocis are ]2 in 1973, 35 in
I97A, ai'.d ' in 1975. ''X'alnation date of A/1/76.
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DISTRIBUTION OF TOTAL MALPRACTICE INSURANCE PREMIUM
INCOME, INCURRED LOSSES, CLOSED CLAIMS AND CLAIMS FILES OPENED BY STATE, 1970

State

Premium

Income

Percentile of U.S. Total

Incurred' Closed

Lotaes Claims

Claims Files

Opened

Alaliama
Alaska

Arizona

Arkansaii

California

Colorado

Connrrticut

Delaware

Dislrirl of Columbia

Florida

Georgia

Hawaii

IlldllO

Illinois

Iniliaiia

Iowa

Kan»d!<

Krnlucky

ioiisiana

Maine

Mar)'l;ind

Mas^sacliusctts

Mil liij;iin

Mum* -Ola

Mts^l^sl|l|ll

Mi^MMin

^loiil.ina

Ntlirjska

Nrvaila

Nrw llampslure

Nrw Jersey

Nrw Mi-xico

New York

rSorlli (iarolina

North Dakota

Oliio

Oklaliiinia

Ori(;on

IViiii~)lvaiiia

l\MTtl) Kll'll

Itliu.l.' Maud
Siiilli (iarotiiia

Soiilli Dakota

'r<-|lllrSM'l*

ll'X.T.

Itjil

Virmoiit

Vtr;;iiiij

^\ j^tiin^ltin

^\r>l \ ir^iiiia

\\ 1^1 IMI.-III

\^)oniiii(:

.9

•

.5

23.1

1.5

1.7
•

.6

2.4

1.1

.2

2
4.5

1.8

1.2

.7

1.1

1.2

.3

1.2

2.1

5.4

1.5

.3

1.8

.4

.5

.4

.2

5.0

.4

1 1.8

.6

.1

4.9

.4

.6

4.4

.1

2
.3

.2

1.0

3.7

.3

.1

.9

3.4

.4

1.6

I

.6

•

1.3

.4

22.2

1.2

.6

«

1.3

1.7

1.5

2
•

3.8

1.3

.9

.5

.5

.8

.1

2.8

1.8

3.6

1.4

2
.8

.1

.6

.2

.1

7.9

.6

20.4

.4

2
3.6

1.0

.6

3.8
«

.1

.1

.3

.7

2.4

2
.1

1.4

1.7

.4

1.8

.1

.7

•

1.5

.5

18.9

1.7

1.2
«

1.1

3i
\2
2
2

6.5

1.8

1.0

.9

.9

1.3

.2

2.0

1.9

4.5

2.5

.5

1.9

.4

j6

A
A

4.9

.4

12.1

.7

2
3.9

.9

1.0

5.6
«

2
A
.2

1.4

2.8

.3

2
.1

3.1

.4

19

1.4

.5

24.6

1.6

1.1
•

.4

3.2

.5

.1

.3

6.3

1.7

.8

.8

.8

1.0

.3

1.5

1.3

4.7

1.3

.2

1.8

A
T"
.5

.4

5.3

.3

12.8

.7

.1

3.8

.2

.6

6.0
•

2
.1

.1

19
3.5

.2

.1

.3

3.0

.5

1.4

.1

Inrliidcs l(>s^ and k>ss rx|i('n!<'!> .-ttriliuti-d to rlainis closrd during 1970.

* \jr%y tlun .1

Stiurcr
.
MrflujI \tjl|>f2clicr (i>nimis<ton Ooird Claims Study. 1970. "Summary Activity of all

RrportinK Cofnpjniri."

Reproduced from HEW, Appendix , p. 530.
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CHART XII

SURGEONS: THE RELATIVE COST OF CONSTANT LEVEL OF MEDICAL
MALPRACTICE COVERAGE FOR THE VARIOUS ISO RATING AREAS, 1960-1972.

(National Average = 100)



CHART XIII

STATt<: BY STATK COMPARISON OF F:XISTING
ISO KATKS FOR HOSPITALS MALPRACnCK

COVKRAGK ASOFOCrOHKR 1. 1975

State
Rates

25/75 100/300

Alabama
Arizona
Arkansas
('alifornia

Colorado
Connecticut
Delaware
Florida

Georgia
Idaho
Illinois

Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi

Missouri

Nebraska
Nevada
New Hamprhire
New Jersey

New Mexico
New York
North Caro'ina
North Dakota
Ohio
Oklahoma
Oregon
Pcnnsylvanii'

Rhode Island

South Carolina
South Dakota
Tennessee
Texas
Utah
Vermont
Virginia

Washington
West Virginia

Wisconsin
Wyoming
Hawaii
Alaska

$ 97

186

86
830

107

132

535
149

110

121

118
75
163

188

83
72
131

334
147

83
109

345
109

94

90
64
147
256
27
83
220
111

203
100
20
61

62
110

142
39
112
196

51

58
82

144

$ 157

301

139

1,345

173

183

867
241
178

196
164

104

264
261

115

117

182

541

238

134

177

—S^

MONTANA'S NATIONAL RATING 3rd

177

134

125

72

238
415
33
134

356
154

329
139

28

85
101

153

230
55

181

318
71

94

133

233

3rd

Source Insurance Services Office.

Reproduced from Utah's Office of Legislative Research, Medical
Malpractice Insurance Problems (197 6), p . 9

.
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CHART XIV

RELATIVE PER BED RATES FOR HOSPITAL PROFESSIONAL
LIABILITY INSURANCE BY RATING TERRITORY, 1960, 1966, 1972

(Connecticut=100)



CHART XV

DENT1S"^S: THE RELATIVE COST OF CONSTANT LEVEL OF MEDICAL
MALPRACTICE COVERAGE FOR THE VARIOUS ISO RATING AREAS, 1960 1972.

(National Average = 100)

Haling Territory 1960(13.50) 1966(16.00) 1970(25) 1972(29.00)

Alabama

Ala.ska.

Arizona

Arkaii.s,is

Califurnia

(k)l(irad()

Cx)nMci licut

Delaware

DislricI uf Columbia

Florida

(fCorgia

Hawaii

Jdalio

Illinois

Indiana

Iowa

Kaiisa-^

Kenlinky

l/Uuisiana

Maini-

Maryland

Masj.;trlni!.ftls

Mirhigju —
Minnesota

Missivsi|)|ii

Missouri

t(>iil;ina

^

100.0

100.0

100.0

100.0

203.7

100.0

100.0

100.0

166.7

100.0

100.0

NA
100.0

74.1

100.0

92.6

100.0

74.1

96.3

100.0

100.0

74.1

100.0

100.0

100 .0

711
100.0

100.0

100.0

100.0

100.0

218.8

100.0

100.0

100.0

187.5

125.0

100.0

NA
100.0

84.4

100.0

84.4

100.0

62.5

100.0

100.0

100.0

62.5

100.0

100.0

84.4

62.5

100.0

76.0

76.0

76.0

76.0

400.0

88.0

100.0

88.0

180.0

160.0

76.0

NA
83.0

76.0

88.0

72.0

70.0

40.0

80.0

88.0

76.0

76.0

120.0

96.0

54.0

8b .0

88.0

55.2

172.4

103.5

75.9

344.8

103.5

100.0

75.9

203.5

137.9

134.5

NA
75.9

79.3

131.0

100.0

60.4

75.9

110.4

100.0

86.2

82.8

155.2

75.9

46.6

131.0

151.7

eliraska

Nexaila

New ll;iin|i~iiire

New Jersey

New Mexieo

New York City

Now York

North Cjiroliria

North D.ikota

Ohio

Oklahoma

Oregon

I'eiwisylvania

I'ui-rlo Hiio

Rhode l>laiid

South (Carolina

.South Dakota

Trnnes.see

Te\as

Utah

\'erniont

Virginiii

Washington

West \ irginia

Wiseon>in

Wyoming

l)..*^. A\er.ige in Dollars

100.0

100.0

100.0

111. I

100.0

13.3.3

111. I

100.0

100.0

100.0

100.0

74.1

74.1

100.0

74.1

74.1

100.0

100.0

NA
100.0

100.0

100.0

100.0

100

100.0

100.0

$14.6

100.0

lOO.O

100.0

118.8

100.0

168.8

103.1

100.0

100.0

100.0

100.0

62.5

62.5

100.0

62.5

62.5

100.0

100.0

NA
100.0

100.0

84.4

109.4

84.4

62.5

100.0

$172

88.0

88.0

74.0

76.0

76.0

116.0

84.0

64.0

88.0

96

88.0

88.0

60.0

100.0

40.0

40.0

76.0

76.0

NA
88.0

76.0

54.0

180.0

560
40.0

61.0

$26.3

100.0

75.9

63.8

96.6

65.5

179.3

127.6

55.2

100.0

103.5

86.2

106.9

51.7

86.2

34.5

34.5

65.5

65.5

NA
113.8

65.5

46.6

155.2

48.3

34.5

65.5

$38.7

Source: HEW, Appendix, p. 542
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